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Public Health Law § 2801-d and the Nursing Home Crisis:
The Propriety of Invoking the Statute in Routine

Negligence Cases
By Andrew L. Zwerling

The nursing home industry is plagued by a crisis of
immense proportions due, in part, to the increasing
practice of plaintiffs, in routine negligence cases, assert-
ing claims based on “residents’ rights” statutes, such as
New York’s Public Health Law (PHL) § 2801-d. Public
Health Law § 2801-d was designed to provide nursing
home residents with a means by which to enforce their
statutory and regulatory rights as residents, by endow-
ing them with a private right of action for damages and
other relief stemming from a deprivation of those
rights. Unfortunately, however, this salutary statute,
and others like it, have been transformed into a vehicle
that has helped spawn one of the fastest-growing areas
of health care litigation, i.e., lawsuits against nursing
homes.

“It is this author’s view that PHL-§ 2801-d
was not designed to create a remedy for
nursing home residents where there is a
viable alternative cause of action, such as
a negligence claim, to address the facts
giving rise to the claimed injury.”

The ability of plaintiffs in routine negligence cases
to use a statutory claim as the basis upon which to
parade evidence of alleged regulatory violations before
the jury has led to larger jury awards. Fear that juries
will confuse evidence of regulatory violations as con-
clusive proof of negligence has compelled nursing
homes to settle otherwise defensible cases or to agree to
higher settlements. This has contributed to spiraling
insurance and litigation costs that have threatened the
viability of nursing homes nationwide.

This article will address the propriety of plaintiffs
asserting a statutory claim simultaneously with a negli-
gence claim, where both causes of action are predicated
upon the same facts. It is this author’s view that PHL §
2801-d was not designed to create a remedy for nursing
home residents where there is a viable alternative cause
of action, such as a negligence claim, to address the
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facts giving rise to the claimed injury. Under such cir-
cumstances, negligence and statutory claims may not be
pursued together. The statute was designed to supple-
ment existing remedies by providing residents a private
right of action where 1) no effective right existed previ-
ously and 2) where the alleged injury is de minimis and
the private bar needs the financial incentives offered by
the statute to protect the needs of the resident. In the
latter circumstance, a plaintiff must make an election of
remedies between pursuing the statutory claim and the
traditional tort remedy.

The Statute

In relevant part, § 2801-d(1) of the Public Health
Law provides:!

Any residential health care facility that
deprives any patient of said facility of
any right or benefit, as hereinafter
defined, shall be liable to said patient
for injuries suffered as a result of said
deprivation, except as hereinafter pro-
vided. For purposes of this section a
“right or benefit” of a patient of a resi-
dential health care facility shall mean
any right or benefit created or estab-
lished for the well-being of the patient
by the terms of any contract, by any
state statute, code, rule or regulation or
by any applicable federal statute, code,
rule or regulation, where noncompli-
ance by said facility with such statute,
code, rule or regulation has not been
expressly authorized by the appropriate
governmental authority. No person
who pleads and proves, as an affirma-
tive defense, that the facility exercised
all care reasonably necessary to prevent
and limit the deprivation and injury for
which liability is asserted shall be liable
under this section.

The statute was part of a larger set of nursing home
reforms implemented by the Legislature following reve-
lations of horrifying nursing home abuses in the 1970s.2
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Public Health Law § 2801-d was designed to assist
residents by providing them with a private cause of
action to enforce their statutory rights as residents, as
delineated in PHL § 2803-c. Where a resident has “been
deprived a right or benefit” and has been injured as a
result of that deprivation, PHL § 2801-d provides for:

1) compensatory damages “in an amount sufficient to
compensate said patient for such injury,” with “mini-
mum damages” fixed at 25% of the “daily per-patient
rate of payment” established for the facility;? 2) an
award of attorneys’ fees;* and 3) punitive damages
where the deprivation “is found to have been willful or
in reckless disregard of the lawful rights of the resi-
dent.”% The statute also authorizes class action
lawsuits.6

Relevant Case Law: A Need for Clarity

Lower court cases in the Appellate Division, Second
Department, have expressly held that where a resident
has an available malpractice or negligence cause of
action against a nursing home, he or she cannot sue
under PHL § 2801-d based upon the same facts.” These
decisions hold that PHL § 2801-d “was not intended by
the legislature to provide a remedy for mere negligence
on the part of a residential health care facility, at least
where the injured patient has a viable cause of action
under principles of tort liability.”#

In Begandy v. Richardson,® a patient slipped and fell
down stairs at a nursing home and, after filing suit,
attempted to amend the complaint to add a claim under
Public Health § 2801-d. Relying on the statute’s legisla-
tive history, the court denied the plaintiff’s application,
holding that the resident had no cause of action under
the statute, because the statute does not apply where a
resident has a pre-existing right to bring a negligence
action against the nursing home. The court also noted
that additional statutory provisions, such as the inclu-
sion of minimum damages and the right to bring class
actions, were “not indicative of a typical personal injury
action,” and thus, further supported the conclusion that
the statute was not intended to be used in a negligence
action.10 The court also opined that the Legislature
could not have intended for plaintiffs alleging negli-
gence to use PHL § 2801-d to “alter the traditional bur-
den of proof . . . in a negligence action” by requiring
defendant-nursing homes to plead and prove that it
exercised reasonable care to avoid liability.l!

In Bielewicz v. Maplewood Nursing Home, Inc.,1? the
court held that PHL § 2801-d did not create a private
right of action for a nursing home resident who, left
unattended, fell from his wheelchair. As the court stat-
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ed, the statute is “not meant to authorize a private
cause of action in every negligence case.”13 Similarly, in
Irma Acevedo v. Augustana Lutheran Home 4 the court
denied plaintiffs” motion to amend the complaint to
add a statutory claim under PHL § 2801-d, stating that
it was “not prepared to find that a separate cause of
action exists under Public Health Law § 2801-d.”

In Goldberg v. Plaza Nursing Home,'5 the Appellate
Division, Fourth Department, adopted the reasoning of
the court in Begandy v. Richardson, supra, in rejecting an
attempt by the administratrix of an estate to sue under
the Public Health Law, where that cause of action was
based upon the same facts as claims for wrongful death
and intentional and negligent infliction of emotional
distress. As the Fourth Department stated:16

The record establishes that plaintiff’s
fourth cause of action is predicated on
defendant’s negligence. The various
memoranda that accompanied the enact-
ment of Public Health Law § 2801-d
show that the purpose of that section
was to provide a remedy to patients in
residential health care facilities who are
denied the rights and benefits enumerat-
ed in Public Health Law § 2801-¢c(3); the
purpose of the statute was not to create
a new personal injury cause of action
based on negligence when that remedy
already existed (see, 1976 McKinney's
Session Laws of N.Y., at 1685-1686,
1764).

[W]e conclude that it is unlikely that
the Legislature envisioned extension of
the principle of strict liability to resi-
dential health care facilities for injuries
and damages that are traditionally the
subject of tort liability.

There are Appellate Division cases seemingly to the
contrary, but, upon close scrutiny, those decisions do
not clearly stand for the proposition that statutory
claims may be pursued together with negligence claims
even when based upon the same facts.1?

In Doe v. Westfall Health Care Center,18 the mother of
an incapacitated nursing home resident brought an
action against a skilled nursing home alleging negli-
gence and a Public Health Law violation based upon
the rape of her daughter by a nursing home’s male
health care aide. In sustaining the claim under § 2801-d,
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the Appellate Division, Fourth Department, expressly
declined to apply its reasoning in Goldberg v. Plaza Nurs-
ing Home, supra. The Fourth Department stated that,
“[i]n our case, the complained-of conduct here—the
rape of plaintiff’s decedent—is precisely the sort of con-
duct that the Public Health Law section at issue was
designed to target,” because “recovery for such conduct
is often barred for plaintiffs who sue at common law . . .
Suits against hospitals or nursing homes to recover
damages arising from sexual assaults upon patients
usually founder because of the absence of the requisite
element of foreseeability, i.e., the facility’s lack of prior
knowledge of the perpetrator’s criminal tendencies.”1?
“On this set of facts,” and because of the “inadequacy
of the common law causes of action” to redress this
type of abuse, the Fourth Department sustained the
plaintiff’s § 2801-d claim. The Fourth Department over-
ruled Goldberg v. Plaza Nursing Home, supra, only to the
extent it mandated summary judgment of the Public
Health Law claim where the viability of a co-existing
common law cause of action was in doubt and a plain-
tiff would have no remaining right of action.20

But, as noted in the Second Department case of
Bielewicz v. Maplewood Nursing Home, supra, the holding
in Doe v. Westfall Health Care Center, supra, is limited to
those instances where there is a “difficulty of recovery
under common law.” The Doe “exception was not
meant to authorize a private cause of action in every
negligence case.”?! Moreover, in Doe v. Westfall Health
Care Center, supra, the plaintiff’s negligence claim was
one for negligent hiring and was not based upon the
same facts as the PHL § 2801-d claim. Rather, the statu-
tory claim was based upon a resident’s right to be free
from mental and physical abuse under PHL § 2803-
c[3][h]. Thus, the court in Doe v. Westfall Health Care
Center, supra, did not address a scenario in which the
statutory and common-law claims depended upon the
same facts.

In Zeides v. Hebrew Home For the Aged,?? the Appel-
late Division, First Department, declined to dismiss the
plaintiff’s PHL § 2801-d claim in a negligence action.
The First Department noted, however, that the sole
issue before it was the timeliness of the plaintiff’s med-
ical malpractice claim.23 Although the First Department
stated that plaintiffs therein stated a cognizable action
under the statute, it is notable that the defendant nurs-
ing home did not even acknowledge, address or attack
the viability of the statutory cause of action.?* Signifi-
cantly, in his dissenting opinion, Justice Friedman, ref-
erencing Goldberg and Begandy, supra, acknowledged
that “the purpose of section 2801-d was ‘not to create a
new personal injury cause of action based on negli-
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gence when that remedy already existed,”” and took
issue with the majority’s finding of a statutory claim
where the issue was not even addressed by the parties.

Finally, in Fleming v. Barnwell Nursing Home and
Health Facilities,?5 the Third Department upheld a plain-
tiff’s right to amend a medical malpractice complaint
by adding a claim under PHL § 2801-d. However, the
issue of whether a plaintiff can simultaneously seek
recovery for negligence and under § 2801-d, based on
the same harm, was neither raised before or addressed
by the court.

The Legislative History Favors the View that
Plaintiffs Should Not Be Permitted to File Public
Health Law Claims Based Upon the Same Facts
As a Negligence Claim

It is firmly settled that “[t]he primary consideration
of the courts in the construction of statutes is to ascer-
tain and give effect to the intention of the Legisla-
ture.”26 Legislative intent drives judicial interpretations
in matters of statutory construction.?” Evidence of the
legislative intent behind the enactment of PHL § 2801-d
supports the position that the statute does not authorize
simultaneous assertion of a statutory claim and a negli-
gence claim based on the same facts.

Memoranda underlying the enactment of PHL
§ 2801-d show “that the purpose of 2801-d was to create
a private right of action where no such right previously
existed.”?8 “Obviously, the right of a nursing home resi-
dent to bring a personal injury action predicated on the
nursing home’s negligence existed prior to the passage
of 2801-d.”?° Thus, restricting a resident who has filed a
malpractice lawsuit from asserting a statutory claim
based upon the same facts underlying the malpractice
claim is consistent with and in no way thwarts the leg-
islative purpose behind enactment of PHL § 2801-d.

PHL § 2801-d was also designed to provide resi-
dents with a means by which to enforce their rights as
residents where existing law failed to provide an effec-
tive remedy.®0 In support of the bill, proponents argued
that, although nursing home residents had a right to
sue under common law theories of liability, the elderly
population was vulnerable and often lacked the mone-
tary resources to fund a lawsuit. The bill’s sponsors
sought to provide an incentive to “increase the willing-
ness of patients and the legal profession” to file law-
suits by providing a specific statutory right of action,
Medicaid-exempt minimum damage awards, and—sig-
nificantly—the right to bring class action suits and
recover attorneys’ fees.’! The goal was to increase “the
potential recovery in a lawsuit . . . large enough to
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encourage the private bar to bring suits on behalf of
nursing home patients.”32

Denying a resident the ability to pursue a statutory
claim based on the same facts as a negligence cause of
action does not undermine this legislative goal. Where a
resident has a viable negligence or malpractice claim,
the availability of a contingency fee arrangement elimi-
nates concerns about a resident’s lack of financial
resources and provides incentive for attorneys to take
on such cases.33 Under such circumstances, the financial
incentives offered by the statute are unnecessary, yet the
statutory objective—ensuring that a resident has a
viable means by which to pursue a claim—is satisfied.
It is only where a resident does not have a pre-existing
common law claim or where the alleged injury is de
minimis that the statutory incentives are needed and
helpful. Under those circumstances, restricting a resi-
dent to purely a statutory claim, with its built-in finan-
cial incentives, and compelling the resident to forgo the
negligence or malpractice claim, in no way diminishes
the efficacy of those incentives or undermines the goal
of the statute.

Unintended Implications: Shifting the Burden of
Proof and the Award of Attorneys’ Fees

Permitting a nursing home resident to pursue a
statutory claim based upon the same facts as a malprac-
tice or negligence claim effectively shifts the burden of
proof in negligence cases from plaintiffs to defendants.
This shift, however, runs contrary to fundamental New
York law, which places the burden of proving negli-
gence squarely on plaintiffs.

It is fundamental that in a negligence case the
plaintiff bears the burden of establishing a breach of
duty on the part of the defendant.3¢ Also, where a negli-
gence claim is based on the violation of an agency regu-
lation, that transgression merely constitutes “some evi-
dence” of negligence, and is not conclusive of the issue
as a matter of law.%

By contrast, under PHL § 2801-d, a patient need
only prove a deprivation by a residential health care
facility of “any right or benefit created or established
for the well-being of the patient by the terms of any
contract, by any state statute, code, rule or regulation or
by any applicable federal statute, code, rule or regula-
tion” (and a causal link between that deprivation and
an injury to the patient). At that juncture, the burden
shifts to the facility to prove, as an affirmative defense,
that it “exercised all care reasonably necessary to pre-
vent and limit the deprivation and injury for which lia-
bility is asserted . . .”36

NYSBA Health Law Journal | Winter 2006 | Vol. 11 | No. 1

Therefore, if a resident is permitted to assert a
statutory claim based upon the same facts as a negli-
gence claim and meet his burden of proof upon a mere
showing of a violation by the facility of an agency rule
or even a contract, in ordinary negligence cases the bur-
den of proof would be shifted to defendants to estab-
lish, as an affirmative defense, that they complied with
the standard of care. This “would significantly alter the
traditional burden of proof requirements in a negli-
gence action whenever injury is suffered by a patient in
a health care facility . . . It is doubtful that this is what
the legislature intended.”3” In the absence of a clear leg-
islative intent to alter existing common law negligence
principles, an interpretation of PHL § 2801-d that would
permit such a result must be rejected.38

Permitting plaintiffs to assert a statutory claim based
upon the same facts as an ordinary negligence claim
would give rise to other implications that could not have
been intended by the Legislature. For example, although
attorneys’ fees are not recoverable in negligence actions,
they are authorized under PHL § 2801-d(6). Thus, in a
routine negligence case, a resident can seek otherwise
unobtainable attorneys’ fees merely be advancing a
statutory claim based on the same facts.

Significant Public Policy Considerations

Permitting plaintiffs to pursue statutory claims
under PHL § 2801-d based upon the same facts as their
negligence claims gives rise to public policy implica-
tions that justify proscribing such an approach.

Invocation of a Public Health Law claim in a negli-
gence action enhances the possibility of a nursing home
settling an otherwise defensible case or of an adverse
jury verdict. In a negligence action where a Public
Health Law claim is simultaneously pursued based
upon the same facts, a plaintiff will attempt to intro-
duce evidence of regulatory violations under the guise
that such evidence is properly admitted in support of
their statutory claim. This gives rise to the genuine like-
lihood that juries will confuse evidence of regulatory
violations, no matter how trivial, with proof of negli-
gence and unfairly conclude that a nursing home guilty
of regulatory violations must be negligently run.3? Not
only does this dynamic increase the possibility of larger
jury verdicts, but also, faced with this possible eviden-
tiary confusion by juries, nursing homes have settled
cases that were otherwise defensible and have paid
higher settlements.%® This, in turn, has led to enhanced
litigation costs and insurance premiums and further
strain on the limited resources of nursing homes. It also
threatens the ability of nursing homes to maintain oper-
ations and provide adequate care to their residents.
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Endnotes

As it is, due to strong patients’ rights statutes, nurs-
ing homes have become the “new target of litigation”
throughout the country*! Not only has there been dra-
matic increases in the number of lawsuits instituted,
there has also been a tremendous increase in the size of
awards.®2 As detailed in numerous reports and articles,
this exponential surge in litigation has given rise to an
insurance crisis that is plaguing the nursing home
industry. Malpractice coverage has skyrocketed and the
liability cost per bed has also increased.®3 In response to
increased malpractice and litigation costs, many nurs-
ing homes have reduced or eliminated their liability
insurance and some have even abandoned their opera-
tions.# The result has been to leave some residents
without any care.®> An overly expansive interpretation
of PHL § 2801-d exacerbates this crisis.

Other costs are implicated where a plaintiff is per-
mitted to assert a statutory claim with an ordinary neg-
ligence claim. The scope of discovery is rendered sus-
ceptible to fishing expeditions by plaintiffs looking for
proof of any and all regulatory violations that may sup-
port the statutory claim. The scope of discovery in a
negligence case can be easily distorted from the narrow-
er inquiry of whether a duty toward a resident has been
breached to whether the facility is guilty of any regula-
tory violations in any facet of its operations. Respond-
ing to such broad discovery gives rise to a time con-
suming and costly disruption of the day-to-day
operation of a facility. These are the very dangers antici-
pated by various opponents of Bill No. S5-6551, which
was enacted as Public Health Law § 2801-d. The Feder-
ation of Protestant Welfare Agencies, Inc., wrote to the
Senate and predicted that the Bill[] “open[s] the door to
the possibility of numerous nuisance suits which,
though ultimately dropped or found to be unfounded,
would put the agency [and other not-for-profit and for-
profit nursing homes] in jeopardy vis a vis its financial
security, reputation, and smooth administration.”46

Conclusion

It is doubtful that the Legislature, in seeking to pro-
tect vulnerable nursing home residents, intended to
swing the pendulum so far and to jeopardize the sur-
vival of the nursing home facilities, which is a conceiv-
able consequence of allowing residents to assert statuto-
ry and negligence claims based upon the same facts. It
may well be that only the Legislature can resolve this
debate, perhaps with a statutory amendment that
requires an election of remedies by a resident. Until the
statute is amended and clarified, however, this dispute
will persist, with varying results depending upon the
view of the individual judge hearing the case.
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