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§ 7801 N.Y.C.P.L.R. Nature of proceeding.

Relief previously obtained by writs of certiorari to review, mandamus or prohibition shall be
obtained in a proceeding under this article. Wherever in any statute reference is made to a writ or
order of certiorari, mandamus or prohibition, such reference shall, so far as applicable, be
deemed to refer to the proceeding authorized by this article. Except where otherwise provided by
law, a proceeding under this article shall not be used to challenge a determination:

1. which is not final or can be adequately reviewed by appeal to a court or to some other body
or officer or where the body or officer making the determination is expressly authorized by
statute to rehear the matter upon the petitioner's application unless the determination to be
reviewed was made upon a rehearing, or a rehearing has been denied, or the time within which
the petitioner can procure a rehearing has elapsed; or

2. which was made in a civil action or criminal matter unless it is an order summarily
punishing a contempt committed in the presence of the court.
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§ 7802 N.Y.C.P.L.R. Parties.

(a) Definition of "body or officer". The expression "body or officer"includes every court,
tribunal, board, corporation, officer, or otherperson, or aggregation of persons, whose action may
be affected by a proceeding under this article (b) Persons whose terms of office have expired;
successors. Whenever necessary to accomplish substantial justice, a proceeding under this article
may be maintained against an officer exercising judicial or quasi-judicial functions, or member
of a body whose term of office has expired. Any party may join the successor of such officer or
member of a body or other person having custody of the record of proceedings under review.

(c) Prohibition in favor of another. Where the proceeding is brought to restrain a body or officer
from proceeding without or in excess of jurisdiction in favor of another, the latter shall be joined
as a party.

(d) Other interested persons. The court may direct that notice of the proceeding be given to any
person. It may allow other interested persons to intervene.
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§ 7803 N.Y.C.P.L.R. Questions raised.
The only questions that may be raised in a proceeding under this article are:
1. whether the body or officer failed to perform a duty enjoined upon it by law; or

2. whether the body or officer proceeded, is proceeding or is about to proceed without or in
excess of jurisdiction; or

3. whether a determination was made in violation of lawful procedure, was affected by an
error of law or was arbitrary and capricious or an abuse of discretion, including abuse of
discretion as to the measure or mode of penalty or discipline imposed; or

4. whether a determination made as a result of a hearing held, and at which evidence was
taken, pursuant to direction by law is, on the entire record, supported by substantial evidence.

5. A proceeding to review the final determination or order of the state review officer pursuant
to subdivision three of section forty-four hundred four of the education law shall be brought
pursuant to article four of this chapter and such subdivision; provided, however, that the
provisions of this article shall not apply to any proceeding commenced on or after the effective
date of this subdivision.

(As amended by Laws 2003, ch. 492, Sec. 2, eff. Sept. 1, 2003.)
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§ 7804 N.Y.C.P.L.R. Procedure.
(a) Special proceeding. A proceeding under this article is a special proceeding.

(b) Where proceeding brought. A proceeding under this article shall be brought in the supreme
court in the county specified in subdivision (b) of section 506 except as that subdivision
otherwise provides.

(c) Time for service of notice of petition and answer. Unless the court grants an order to show
cause to be served in lieu of a notice of petition at a time and in a manner specified therein, a
notice of petition, together with the petition and affidavits specified in the notice, shall be served
on any adverse party at least twenty days before the time at which the petition is noticed to be
heard. An answer and supporting affidavits, if any, shall be served at least five days before such
time. A reply, together with supporting affidavits, if any, shall be served at least one day before
such time. In the case of a proceeding pursuant to this article against a state body or officers, or
against members of a state body or officers whose terms have expired as authorized by
subdivision (b) of section 7802 of this chapter, commenced either by order to show cause or
notice of petition, in addition to the service thereof provided in this section, the order to show
cause or notice of petition must be served upon the attorney general by delivery of such order or
notice to an assistant attorney general at an office of the attorney general in the county in which
venue of the proceeding is designated, or if there is no office of the attorney general within such
county, at the office of the attorney general nearest such county. In the case of a proceeding
pursuant to this article against members of bodies of governmental subdivisions whose terms
have expired as authorized by subdivision (b) of section 7802 of this chapter, the order to show
cause or notice of petition must be served upon such governmental subdivision in accordance
with section 311 of this chapter.

(d) Pleadings. There shall be a verified petition, which may be accompanied by affidavits or
other written proof. Where there is an adverse party there shall be a verified answer, which must
state pertinent and material facts showing the grounds of the respondent's action complained of.
There shall be a reply to a counterclaim denominated as such and there shall be a reply to new
matter in the answer or where the accuracy of proceedings annexed to the answer is disputed.
The court may permit such other pleadings as are authorized in an action upon such terms as it

may specify.

(e) Answering affidavits; record to be filed; default. The body or officer shall file with the
answer a certified transcript of the record of the proceedings under consideration, unless such a
transcript has already been filed with the clerk of the court. The respondent shall also serve and
submit with the answer affidavits or other written proof showing such evidentiary facts as shall
entitle him to a trial of any issue of fact. The court may order the body or officer to supply any
defect or omission in the answer, transcript or an answering affidavit. Statements made in the
answer, transcript or an answering affidavit are not conclusive upon the petitioner. Should the
body or officer fail either to file and serve an answer or to move to dismiss, the court may either
issue a judgment in favor of the petitioner or order that an answer be submitted.
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(F) Objections in point of law. The respondent may raise an objection in point of law by setting
it forth in his answer or by a motion to dismiss the petition, made upon notice within the time
allowed for answer. If the motion is denied, the court shall permit the respondent to answer, upon
such terms as may be just; and unless the order specifies otherwise, such answer shall be served
and filed within five days after service of the order with notice of entry; and the petitioner may
re-notice the matter for hearing upon two days' notice, or the respondent may re-notice the matter
for hearing upon service of the answer upon seven days' notice. The petitioner may raise an
objection in point of law to new matter contained in the answer by setting it forth in his reply or
by moving to strike such matter on the day the petition is noticed or re-noticed to be heard.

(9) Hearing and determination; transfer to appellate division. Where the substantial evidence
issue specified in question four of section 7803 is not raised, the court in which the proceeding is
commenced shall itself dispose of the issues in the proceeding. Where such an issue is raised, the
court shall first dispose of such other objections as could terminate the proceeding, including but
not limited to lack of jurisdiction, statute of limitations and res judicata, without reaching the
substantial evidence issue. If the determination of the other objections does not terminate the
proceeding, the court shall make an order directing that it be transferred for disposition to a term
of the appellate division held within the judicial department embracing the county in which the
proceeding was commenced. When the proceeding comes before it, whether by appeal or
transfer, the appellate division shall dispose of all issues in the proceeding, or, if the papers are
insufficient, it may remit the proceeding.

(h) Trial. If a triable issue of fact is raised in a proceeding under this article, it shall be tried
forthwith. Where the proceeding was transferred to the appellate division, the issue of fact shall
be tried by a referee or by a justice of the supreme court and the verdict, report or decision
rendered after the trial shall be returned to, and the order thereon made by, the appellate division.

(i) Appearance by judicial officer. Notwithstanding any other provision of law, where a
proceeding is brought under this article against a justice, judge, referee or judicial hearing officer
appointed by a court and

(1) it is brought by a party to a pending action or proceeding, and

(2) it is based upon an act or acts performed by the respondent in that pending action or
proceeding either granting or denying relief sought by a party thereto, and

(3) the respondent is not a named party to the pending action or proceeding, in addition to
service on the respondent, the petitioner shall serve a copy of the petition together with copies of
all moving papers upon all other parties to the pending action or proceeding. All such parties
shall be designated as respondents. Unless ordered by the court upon application of a party the
respondent justice, judge, referee or judicial hearing officer need not appear in the proceeding in
which case the allegations of the petition shall not be deemed admitted or denied by him. Upon
election of the justice, judge, referee or judicial hearing officer not to appear, any ruling, order or
judgment of the court in such proceeding shall bind said respondent. If such respondent does
appear he shall respond to the petition and shall be entitled to be represented by the attorney
general. If such respondent does not elect to appear all other parties shall be given notice thereof.
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§ 7805 N.Y.C.P.L.R. Stay.

On the motion of any party or on its own initiative, the court may stay further proceedings, or
the enforcement of any determination under review, upon terms including notice, security and
payment of costs, except that the enforcement of an order or judgment granted by the appellate
division in a proceeding under this article may be stayed only by order of the appellate division
or the court of appeals. Unless otherwise ordered, security given on a stay is effective in favor of
a person subsequently joined as a party under section 7802.
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§ 7806 N.Y.C.P.L.R. Judgment.

The judgment may grant the petitioner the relief to which he is entitled, or may dismiss the
proceeding either on the merits or with leave to renew. If the proceeding was brought to review a
determination, the judgment may annul or confirm the determination in whole or in part, or
modify it, and may direct or prohibit specified action by the respondent. Any restitution or
damages granted to the petitioner must be incidental to the primary relief sought by the
petitioner, and must be such as he might otherwise recover on the same set of facts in a separate
action or proceeding suable in the supreme court against the same body or officer in its or his
official capacity.
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Notice of Petition and Petition in au Appeal of Adwindstrative
-Determination

SUPREME COURT OF THE STA‘I'B OF REW YORK
COUNTY 0? NBW YORK

In the Matter of the Application
. of

LMN SPORTS, INC.,
Petitioner,

for a a‘udgment Pursuant to Artic::l.e
78 of the civil Pract:.ce I.aw and
Rulas - . )

aga:lnst

smns . Inc. ("Petitic :ﬁ-

of Sep-ifz:f er, 2007, at 9:30 c'clock in the fomocm, ‘or as soon
thereutsrascaunselcanbehaard foranordu-pnrmantto
Art:.cle 78 of the civil Pra'.:f,;“ e Law and Rules dire(:ting’ that this
proeee.ding be transferred for disposition ko a ‘term of the.
Appeliate Division of the Supreme Cotrt, First Judicial Department,
pursuant +to CPLR Section 7804 (g) and that a judgment be eiitered in

favor of Patitioner pursbant to Article 7B of the Civil Practice
Law and Rules:
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1. | Annulling and setting aside as mtrazyto law,
arbltrary and ‘capriecious, and not supported on the entire record by
substantml evidence the datermination of the ci.ty of New York
commissioner of Pinance ("Respondent®) which found that Petitioper
did not have a regular place of bhsiness. outside ufz new!tauzk city
and @id not allocate properly its income within and w;thaut New
York city. . I L

no additional liability for New York City uorporation !:ax with
respect to the year 2003.

3. ‘Granting Eetit,mner's costs,
fees, and :Imzerest thereon. ' g

g,’f Granting such other and further rel:i.sf as the court
. may deem. proper. L

mszmwmmn, that nespondent | swer and
supporting affidavits, i€ any, shau be served upon ai:tcrnays for
Petitioner at least £ive (5) days before the retum date ' it

that pursuant to Section 7804 (e) oi' the civil Praf ce Law -and
Rules ,_~Respoud@,nt- shau_fz.,le with the clerk &£ the - eou:t a
‘certified trapscript of the record of the procaeaings to be
‘considered i I"~"¢5 +1 - S

Petitioner designates New York County asthaplace
of hearing. The basis of Venue is the lecation of the principal
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office of Respondent and vhere ﬁaspondent's detarmination was made.

Dated: New York, New York
August 27, 2007 -

SHITH B JONES

Attorneys for Petitiener
IMN Spoxrts, Inc.

415 Kadison Avenue :

New York, New York 100817

(212) 754-2700 -

To: CITY OF NEW YORK
C‘.‘QM&ZESSIGNER oF FINANCE
- 345 Adams Stréet
Brooklyti, New York 11201

MICHAEL A. CARDOZO
cazporat:.on Counsel

100" Chuxch Styeet
New York, Hew York 10007
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SﬂPREHE!IﬂEﬂ?GF'QHE.SNMH:OFIHHWYURK
CKRMMNTOW NEW’YGEK

.
‘In the Matter of the Application s
of H

L SPORTS, INC., . ¢

. Petitimax, 2 m &
for a Judgment Pursuant to Article : Index No. .
78 of the €Ciwvil Practice lLaw and )
Rules s
THE en'z OF NEW YORK COMMISSIONER :
oF rmmz,
' Respondent. :

!O IBE SBEREHB COUREZOF TEB STATE OF NEW YGRK

‘Petitioner, LMN sPorts. Iné., for :l.ts pel:itim pursuant
. o Article 78 of the civil Pramce. favw and Rules, ,g ben

- Petiﬁnner, IMN Sports, Inc. ("Petitinner") isaNuw

!ork corporation with headquartars :r.n New York city. :

2.  Petitioner is engaged in the product:.on ct tclevi
sian broadoasts of sports event:

3. ©On August 4, 2001 the New York city anartment of
Finance issued a notice of determination against Petitioner
asserting that additional New York c:i.ty corporation tar in the
amount of $356,189.21 plus interest was due for the calendar year
1989,

4. Pe‘tif;.toner timely £iled a petition for a radatmi—
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natien of the asserted tax deficiency.

5. A formal bearing was held before Waiter G.
Magellan, hearing officer, at the offices of the New. ¥ork City
Departwant of Finance on Decex'nber 6, 2002 and ?eh:nary 21, .
2003, o

6. At the hearing Pet;t:.oner presented witnesses and
docnmentary evidence. -The Dapartment of Finance did not present 'A

any avidence other than jarisaictional papers such as tax retums,' '

which are routinely introduaed at such a hearing
7. Respondent, the New York City Departmnnt of F:inanae‘
("Respondent®) , rendered a final determination dated July 12, 2003 '
(a copy of which is attached hereto as Exhibit A), upholding in its
entire!:y the original dsterminstion deficiency of 3'355,1;9:5'.,;24 and
inadditian imposing interes of"?éu-s,.zzss.al, this making a total -
derie;

ency of $469,459.02.
8. 1In 1988 the Paris cffice of Petitiones, TMN- m
:l:nc., e:mp:l.oyed five :un-aine employees who were nnused ina snit.a
of officas at 32 Avenue d'alay, Fards 75001. _
'~ 9. The Paris cftice was Ton by Mr. Richa:ed roge,wha was -
Vice Pres;.&ant for European Mf“ dirs of Petitioner.: ,
':m. The Paris off;ce of Petitiomer used its own
lettarhaad, identifying itsel! as "LMN Sports, Inc.®™ and its evm
enclosnte cards similarly idem:izying itself.
11. The Paris office of Petitioner maintained its own
listed talephone number, 540-84-87 and its own 1isted telex number,
“IMN 105381°%. ' S '
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'~ 12. The Paris offics of Petitioner received lettets,
teleXes and telephone calls addressed to IMN SportS; Inc. related
to the huainess of ILMN Sports, Inc.

i3. The Paris afﬂ.ce of Patitioner used a return address
sticka' on its outgoing nail in the name of “EMNW -
- Sporte.

‘ 14. - Mr. che, and his executive assistant, Brs.
c:l.menson, dissminated business cards idantifya.ng their associa-'
tion with IMN Sports. ‘Inc.® at the Paris addrusa cf ,étitioner

. 15. Mr. Foge and his staff were primzny“ involved in
negoti&‘hhg cmtracts for the acquisit.ion by Imt rts,Inc. of .
broadcast’ rights to intermational sporting evemts dnd in wain-

ations on behalf of IMN Sports, Inc. '

ak stte < on the hest terns available 'unaer  perticalar

circumst&ncés of each t::ansactign, and he parti.(:i.patad in 40 to 4%
such negot:.at:.pns leading- to concluded contracts 4 ing 1999.

17. ‘hese gentracks were not printed férm contracts;

eachm draftedandtyped in ﬂieParis office andm draﬁ:edby

Foge to state the particulars of each separate tranaaction, and.

they kaz;a‘ea':emted on hahalt 6f MR Sports, Jt-':mc...hy Mr. Foga..

eithex at the Paris office or. at some other convénient Europesn
location.: ‘ ‘

T 18, In negotiating contracts and in “maintaining
relations with sporxts feémtions, ¥r, Foge receivad some direction
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from the New VYork office of. LYY Sports and he consulted with the .
New !crk stafs, for example, the legal staff, fm time to time.
' i8. All expenses dssociated with the Paris.office of -

Petitioner, IMN Sports, Inc., were reflected as oosts on the books

of IMN Sports, Inc., Some expenses were paid from an LMN Sports-
Paris eXxpense checking acccmnt maintained in Paris that was funded
directly hy IMN Sports, Im. :Ln New !ork, and m:har expenses were
reinbursed by IMN Sports; :mc‘ thraugh an ml:ra corgmte paymenk.,
20. All revenggﬁ that ultimately resalhed from the

activities of the Paris cfﬁ::e were boboked to- Petii:ioner, ™My ', .

sports, The.

, 21. LMN Sporks, Inc. apenly held n:seu’ out as regularly .
' aonduv:ting business in Faris, and Mr. Foge, who was :I.n charge of the
A Ea::is office, believed 'l:hat it was a regular p].ace ot husiness of

ts, Inc. d\ming 1999. o '
22. Petitioner, nm sPorts Inc. dm:;ing 1989 mainta.ined :
a :ezgular place of hnsiness cmf.siae of New Yark e:!.ty. ’

23. Petitioner, m 8ports, Inc. is ragassted by its-
parent, Ryan c:;municationg Ine. ("Ryan'}, to prodnee television
shows of sports events in. varions locations.

24. Petitioner, :.mv 8ports, Inc. acguires the right to
televiss these shows from the organizers of the aporting events by
paya.ng fees in most instances.

25. Petitioner, nm Sports, Inc. sends a crew to the
location of the sporting event.
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26. In the majority of instances the television sports
‘event is brosdcast live from the sports locatio'cn- to the Ryan
network which then disseminates the televisien- signal teo its
affxl:.ated stations thronghout the United States.

27. Petitiohek, nw gportis, Inc. performs 4 service for
it parent Ryan by carrying out the agtivities aliege& in paragraphs
23 to 26 above and derives approxinately 97% of its revmme in this
mazgner.

' . Respendent’s dgteérmination is irratiohal, arbitrary,

and caprioious and is not supported on the entire record by
subgtaiitial evidence. - . :

429.. Petitj.mar rapeats and rea.l,legas paragraphs 1
threugh 28 -as is fully Sét torth herein.

30. :Respondent's deternination is rary to law,
arbitrary, and cap:ic.tous. Lo
WHEREFORE, wetitioner prays that this make '

disposition to a term af ’tha Appellata Biv:lsian of the snprene
court, Pirst Depar'hnent, and, tha't a judgment be: am:ered in faver
of Patitioner pursuant te Arbicle 78 of the eivil peackics Laws and
Rules (1) annulling and setting aside the decision of Respondent
that Petitioner bad no ragular place of business outside of New
York City and that Petitioner aid not properly allocate its income
within and without New !erk city; (ii) directing Respondent to
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dsternine that Petitioner has no additional liability for New York
_ City corporation tax for the taxﬁbia year 1589; (iii) granting
Petitioner’s costs, including attorney’s fees and intexas‘t: +thexreon;
and (iv) .granting sueh .ath.er ang furtbar ralief as 'the' Court may
deem just and proper.

Dated: New York, New York
August 27, 2007

SMITH & JONES
LMN Sperts The.
415 Madisen kﬂ&ﬁ'ne
. New York, New Yoxzk 10017
(212} 754—2700

[Vexrification)
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STIPULATION OF TRANSFER

BUPRMGOGRTOFMSTATBOPREWYORK
CO‘UNTYOFNEWYORK

%
In the Matter of the Application H
of e
ILMN SPORTE, IRC., : t £ - .
Petitioner, , 2 Index No. 121092/9S.
for a Judgment Pursuant tp Article = ¢ '
- 78 of the civil Practice Law and Rules
against ' :
THE CITY OF NEW YDRK GGMEISBIONER :
0P PINANCE, :
~ Respondent. s X

aaeny> 4
TP IS HEREBY smuwm, by and bawéeu the. mae:.-.signadg .
" attorneys for the ¥
er, pursuant to CPIR Section 7804 (g) ® tq ttansfex t.he procaeding to

the Appellate Division &f the Sup:.-eme eonrt, Plrst - m.icia;l .

Pepartment, be grantad on congent andthat the attorneys for the .
Respondent have ne oh]ection to the. entry of an order to effectnate

- .gueh transter. S

Dated: New York, New Ym:k Co- ) .
' September ‘- , 2007 ‘

SMITH &  JONES )
Aeto:noys for netitj.ana::
IMN Sporte, Inc.

415 Madison Aveima
New York, New York 10017
(212) 754-2700

September s 2007

 MICHAEL A. CARDOZO
Attorney for Respondent
Strest

‘100 Church
Y New York, New York 10007
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STIFPULATIOR WAIVING CERTIFICATTON

SUPMCOURTOFTHESMO?NEWYORR
A’.PPBLI-ATE DIVISION FIRS!' DEPMT

%

In the Matter of the Applicati.on :

of ' H

IMN SPORTS, INC., :

. Petitioner, :

for a Judgnant Pursuant £o Avt: :
78 of tha Civil Practice Law. and

-Rules H

against :

- CETY OF NEW YORRK GDHHI.SSIONER ¢

oF PMCB, .

_ Index No. 121052/95

.-

nated- ‘Decenber 10, 2007

Dated: . December 10, 2007 .

SHITH & JONES
Mr.tornays for ratitioner

. IMN Sports,. Ihc.
415 Madison ,Lvanns

New York, New York 10017

(222) 754—2709

Stias
New York, New !o::k 16007
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