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Program Description 

Appellate judges, court officials, and experienced practitioners will present this program 

to guide you through the fine points and pitfalls of New York appellate practice from A to 

Z. Starting with the basics of appellate jurisdiction, they’ll also cover preservation of 

error in the trial court, how to take and perfect appeals to the Appellate Division and 

Court of Appeals, the new unified Appellate Division rules, effective brief writing and oral 

argument, a behind-the-scenes look at the inner workings of appellate courts as they 

prepare for argument and draft and release their decisions, and much more. 

 

Don’t miss this opportunity to hone your appellate skills. 
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Accessing the Online Course Materials 

 
Below is the link to the online course materials. These program materials 
are up-to-date and include supplemental materials that were not included 
in your course book.  
 

 

www.nysba.org/AppellatePractice2019Materials 

 

 
All program materials are being distributed online, allowing you more flexibility in storing 
this information and allowing you to copy and paste relevant portions of the materials for 
specific use in your practice. WiFi access is available at this location however, we 
cannot guarantee connection speeds. This CLE Coursebook contains materials 
submitted prior to the program. Supplemental materials will be added to the online 
course materials link.  
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I. An introduction to the core concepts of appellate practice 

Appellate practice is a specialty and the laws and rules governing appellate procedure are 
often misunderstood by lawyers who do not regularly appear in the appellate courts of New York. 
The three concepts of aggrievement, appealability, and reviewability are the fundamentals upon 
which practice in the appellate courts is built. They fall naturally into the following sequence: 
First, aggrievement involves whether a party may have suffered a wrong to his or her interests in 
the court of original instance. Second, appealability involves whether the State Constitution or a 
statute authorizes the aggrieved party to ask an appellate court to inquire into the correctness of 
the order or judgment of which he or she complains; it is the key to the appellate courthouse. 
Third, reviewability involves, among other things, the power of the appellate court to address the 
particular types of errors that the appellant contends are presented by the order or judgment be-
fore it (the scope of review) and the rules that govern the process (the standards of review). 

II. Aggrievement 

A. Aggrievement and relief are related concepts 

Before approaching the subject of aggrievement, it must be understood that law-
suits are about “relief.” Relief has been defined as the “redress or benefit … that a party 
asks of a court” (Black’s Law Dictionary 1317 [8th ed]). Ultimate relief is sought in the 
pleadings (CPLR 3017) and intermediate or ancillary relief is sought by motion (CPLR 
2014[a]). Aggrievement has to do with whether the relief sought or opposed by the appel-
lant, that affected his or her interests in the litigation, was granted or withheld. 

B. The statute – CPLR 5511 

The requirement that an appellant be aggrieved by a judgment or order is con-
tained in CPLR 5511, which states: 

“§ 5511. Permissible appellant and respondent. An aggrieved party or a person sub-
stituted for him may appeal from any appealable judgment or order except one en-
tered upon the default of the aggrieved party. He shall be designated as the appel-
lant and the adverse party as the respondent” (emphasis added). 

C. Statement of the aggrievement doctrine 

When the Advisory Committee on Practice and Procedure was engaged in drafting 
the CPLR it determined to retain the requirement that a party be “aggrieved” in order to 
appeal. Although use of the word had “presented problems” in the past, “no acceptable 
substitute [had] evolved” and its meaning was therefore left by the revisers to case law 
(Second Preliminary Report of Advisory Committee on Practice and Procedure, at 321 
[1958]; Legislative Studies and Reports, McKinney's Cons Laws of NY, Book 7B, CPLR 
5511, at 129). 
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1. Aggrievement broadly defined 

Aggrievement has been defined, somewhat ambiguously, in several ways. 
“In some cases, the issue has been whether the appellant has sufficient interest in 
the subject matter involved to be considered a ‘party aggrieved’, and the resolu-
tion of such an issue often depends on the applicable substantive law, though the 
issue is presented in procedural form. In other cases, the issue has been whether 
the appellant’s rights or interests are adversely affected by the determination in 
question” (Karger, Powers of the New York Court of Appeals § 11.1, at 378 [rev 
3rd ed]). 

An attempt at a broad definition of aggrievement was made in the case of 
Matter of Richmond County Socy. for Prevention of Cruelty to Children (11 AD2d 236, 
239 [2d Dept 1960], affd 9 NY2d 913 [1961]), in which it was said that “the test [of 
aggrievement] is whether the person seeking to appeal has a direct interest in the 
controversy which is affected by the result and whether the adjudication has a 
binding force against the rights, person or property of the party or person seeking 
to appeal.” 

The problem with such broad definitions is that they lead to conflating is-
sues regarding the appellant’s stake in the controversy that is the subject of the 
case (standing) with his or her interest in the relief granted or withheld in the or-
der or judgment that is the subject of the appeal (aggrievement). To the extent 
such broad definitions are useful, they establish that appeals cannot be merely ac-
ademic and that the provisions of the order or judgment that is the subject of the 
appeal must have a direct adverse effect upon the appellant’s interests in the liti-
gation that are not merely theoretical, remote, or contingent (see, e.g., State of New 
York v Philip Morris Inc., 61 AD3d 575, 578-579 [1st Dept 2009], appeal dismissed 15 
NY3d 898 [2010]; Matter of Landis, 114 AD3d 458 [1st Dept 2014]). 

2. Aggrievement narrowly defined 

The case of Mixon v TBV, Inc. (76 AD3d 144 [2d Dept 2010]) sets forth the 
following statement of the aggrievement doctrine that provides a clear, two-part 
test that can be applied to determine the great majority of all aggrievement ques-
tions: 

“First, a person is aggrieved when he or she asks for relief but that 
relief is denied in whole or in part. Second, a person is aggrieved when 
someone asks for relief against him or her,2 which the person opposes,3 
and the relief is granted in whole or in part” (76 AD3d at 156-157 [empha-

                                                        
2  See the discussion of Tymon v Linoki (23 AD2d 663, 664 [2d Dept 1965], mod on other grounds 16 NY2d 293 

[1965]), infra. In Tymon the appealing defendant against whom no relief was sought, was united in interest with a 
co-defendant against whom the plaintiff recovered a judgment affecting the appealing defendant’s interests. Ty-
mon is an example of a recognized, limited exception to the second part of Mixon’s aggrievement test. 

3  See discussion of judgments or orders made on the default or consent of the appealing party, infra. 
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sis omitted]; see also, Albert M. Rosenblatt, Stuart M. Cohen, and Martin 
H. Brownstein, “Civil Practice Before the Appellate Division and Other In-
termediate Appellate Courts,” § 37.22 in Ostertag & Benson, General Prac-
tice in New York, vol. 24 of West’s New York Practice Series). 

D. Standing and aggrievement distinguished 

The concepts of standing and aggrievement, while similar, are different. 

Standing has to do with whether a party has a sufficient stake in a justiciable con-
troversy to seek its resolution in and appropriate relief from the court of original instance. 
Standing is “[a] party’s right to make a legal claim or seek judicial enforcement of a duty 
or right” (Black’s Law Dictionary 1536 [9th ed]). 

Aggrievement can be thought of as appellate standing and, under the Mixon defini-
tion, it has to do with whether relief sought by the appellant or sought by his or her adver-
sary and opposed by the appellant was awarded or withheld contrary to the appellant’s 
wishes. 

If the concepts of standing and aggrievement were not different, a party whose 
case has been dismissed for lack of standing to sue could not be said to be aggrieved and 
therefore could not appeal, leading to the logical conclusion that such appeals, when tak-
en, must be dismissed. However, the fact is that plaintiffs whose cases have been dis-
missed for lack of standing routinely appeal from the judgments or orders dismissing their 
pleadings and their appeals are heard and decided on the merits. If the judgment or order 
appealed from is found to be correct because the appellant lacked standing to sue, the re-
sult is an affirmance, not dismissal of the appeal for lack of aggrievement (see, e.g., 315-321 
Realty Co. Assoc., LLC v City of New York, 33 AD3d 509 [1st Dept 2006]; Matter of Mad-
dox v Maddox, 141 AD3d 529 [2d Dept 2016]; Matter of Ellison v Stanford, 147 AD3d 1122 
[3d Dept 2017] lv denied 29 NY3d 908 [2017]; Bradshaw v National Structures, 2 AD3d 
1282 [4th Dept 2003], lv denied 2 NY3d 702 [2004]). Why is this? 

To reiterate: the issue of standing has to do with the party’s stake in the contro-
versy that is the subject of the action or proceeding, whereas aggrievement has to do only 
with the relief granted or withheld by the order or judgment under review and whether it 
adversely affected the appellant’s position in the litigation. This distinction is necessary 
to vindicate New York’s policy designed to provide at least one appeal as of right—and 
review on the merits—from a judgment, decree, or order that finally determines an action 
or proceeding (see, e.g., CPLR 5701[a][1]; SCPA 2701; Family Ct Act § 1112[a]). Thus, 
where lack of standing is raised in the court of original instance and the case is dismissed 
on that ground, an appeal by the aggrieved plaintiff or petitioner should be reviewed and 
determined on the merits. 

There are cases in which a party’s lack of standing is not raised in the court of 
original instance but instead is raised for the first time on an appeal from an order or 
judgment that resolves underlying issues on the merits (see, e.g., Matter of Richmond Coun-
ty Socy. for Prevention of Cruelty to Children, 11 AD2d, supra; Matter of DeLong, 89 AD2d 
368 [4th Dept 1982], discussed below, and Matter of Landis, 114 AD3d, supra). However, 
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cases that have expressly considered whether standing may be raised for the first time on 
appeal have resulted in conflicting decisions. Some have held that an objection to standing 
is waived if not properly raised in the court of original instance (see, e.g., Wells Fargo Bank 
Minnesota, Natl. Assn. v Mastropaolo, 42 AD3d 239 [2d Dept 2007]) and others have held 
that an objection to standing may be raised for the first time on appeal (see, e.g., JP Mor-
gan Chase, Natl. Assn. v Atedgi, 162 AD3d 756 [2d Dept 2018]).4 

Suffice it to say that standing and aggrievement are conceptually different, that 
broad definitions like the one announced in the Matter of Richmond County Socy. case tend 
to blur the distinction, and that at least where lack of standing is found at nisi prius, an 
appeal by the aggrieved party is to be determined on the merits and not dismissed. 

E. Lack of aggrievement is a jurisdictional defect 

Only parties that are aggrieved by an order or judgment may appeal from it (CPLR 
5511). The requirement that the appellant be aggrieved is jurisdictional and is a threshold 
issue that may be raised at any time during the appellate process, either by the respondent 
by written or oral motion or in a brief, or by the appellate court on its own motion (Leeds v 
Leeds, 60 NY2d 641 [1983]; Mixon v TBV, Inc., 76 AD3d at 146; Klinge v Ithaca Coll., 235 
AD2d 724, 726 [3d Dept 1997]; Dolomite Prods. Co. v Town of Ballston, 151 AD3d 1328, n. 
3 [3d Dept 2017]; Elliott Scheinberg, Is Standing Jurisdictional to be Raised First Time on 
Appeal?—Part II, NYLJ, Jul. 9, 2018). 

F. Aggrievement pertains to relief, not reasoning 

1. Prevailing parties 

Although awarded all the relief he or she demanded, can a party be ag-
grieved if, in the process, the court rejected some contention of law or made some 
finding of fact contrary to the position taken by that party in the litigation? Nu-
merous authorities say no. In the leading case of Parochial Bus Sys. v Board of Educ. 
(60 NY2d 539, 544-545 [1983] [citations omitted]) the Court of Appeals adopted 
what can be called a “relief not reasoning” test for aggrievement, stating that 
“where the successful party has obtained the full relief sought, he has no grounds 
for appeal or cross appeal. This is so even where that party disagrees with the par-
ticular findings, rationale or the opinion supporting the judgment or order below 
in his favor, or where he failed to prevail on all the issues that had been raised" (see 
also, e.g., Karger, Powers of the New York Court of Appeals § 11.4, at 382-384 
[rev 3rd ed]; 12 Weinstein-Korn-Miller, NY Civ Prac ¶ 5511.06, at 55-75 to 55-76 
[2nd ed]; Pennsylvania Gen. Ins. Co. v Austin Powder Co., 68 NY2d 465, 472-473 
[1986]; Matter of Bayswater Health Related Facility v Karagheuzoff, 37 NY2d 408, 
412-413 [1975]; Matter of Zaiac, 279 NY 545, 554 [1939]; People v Pratt, 121 AD3d 
462 [1st Dept 2014]; Hodge v Baptiste, 114 AD3d 830 [2d Dept 2014]; Matter of 

                                                        
4  See Elliot Scheinberg, Is Standing Jurisdictional to be Raised First Time on Appeal? Parts I and II (NYLJ, Jul. 6 & 9, 

2018) for a review of the subject and the conflicting case law. 
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Spaziani v City of Oneonta, 302 AD2d 846, 847 [3rd Dept 2003]; Benedetti v Erie 
County Med. Ctr. Corp., 126 AD3d 1322 [4th Dept 2015]; Morison v New York El. 
R.R., 26 NYS 640, 641 [General Term, 1st Dept 1893]; Thomas R. Newman & 
Steven J. Ahmuty, Jr., Appellate Practice: Prevailing Party’s Right to Appeal or Ob-
tain Relief, NYLJ, Nov. 8, 2017). 

Some cases antedating Parochial Bus found aggrievement where the objec-
tionable ruling of law or finding of fact might be prejudicial to the appealing party 
in a future action or proceeding (Becker v Becker, 36 NY2d 787 [1975][noting that 
in matrimonial actions, at least, a party was aggrieved even though awarded a di-
vorce, when one of two grounds for that relief was rejected]; Lincoln v Austic, 60 
AD2d 487, 490 [3d Dept 1978], lv denied 44 NY2d 644 [1978]). However, applying 
the “relief not reasoning” test of Parochial Bus, the continued viability of those 
cases is highly doubtful (but see, Feldman v Planning Bd. of Town of Rochester, 99 
AD3d 1161, 1163 [3d Dept 2012], which cites Lincoln with authority notwithstand-
ing the holding in Parochial Bus; and Sabbagh v Copti, 251 AD2d 149, n 1 [1st Dept 
1998] [where an objection to the appellant’s aggrievement was not raised by the 
respondent, the Appellate Division noted that “in a technical sense” the appellant 
was not aggrieved because she had been awarded the annulment she requested, 
but it nevertheless reached the merits of a dismissal of an alternate ground for the 
same relief and modified the judgment to grant an annulment on the alternative 
ground as well, citing Becker]). 

A possible alternative to the apparent contradiction of calling the party 
who obtained all the relief he or she requested aggrieved would be to hold that res 
judicata and collateral estoppel are inapplicable to determinations that could not 
be or were not appealed and that therefore adverse rulings of law and findings of 
fact against that party are not binding in another action (12 Weinstein-Korn-
Miller, NY Civ Prac ¶ 5511.06, at 55-77 [2d ed]; Matter of Held v New York State 
Workers’ Compensation Bd., 58 AD3d 971, 972-973 [3d Dept 2009]; see also, Ameri-
can Para Professional Sys., Inc. v Hooper Holmes, Inc., 13 AD3d 167, 168 [1st Dept 
2004] implicating the doctrine of the law of the case in a similar context). 

2. Partial aggrievement 

Many orders and judgments aggrieve a party only in part. Where an order 
or judgment grants some but not all of the relief requested by the appellant, or 
grants some but not all of the relief requested by the respondent that the appellant 
opposed, the appellant is aggrieved by the failure to grant the full relief he or she 
requested or by the grant of partial relief to the respondent over the appellant’s 
objection (see, e.g., Scharlack v Richmond Mem. Hosp., 127 AD2d 580 [2d Dept 
1987] [Defendant hospital moved to strike plaintiff’s complaint for failure to make 
certain discovery or, alternatively, for an order compelling such discovery. Su-
preme Court denied the hospital’s motion on condition that that plaintiff comply 
and pay a sanction, which the hospital did not accept. Despite the grant of condi-
tional relief to hospital, it was aggrieved by failure to grant the prime relief it re-
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quested—an order unconditionally striking the complaint]; Feldman v Planning 
Bd. of Town of Rochester, 99 AD3d 1161, supra [In CPLR article 78 proceeding to 
review and annul a determination granting a special use permit on grounds that it 
was granted in violation of town zoning ordinance and in violation of open meet-
ings law and SEQRA, Supreme Court rejected claimed zoning violations but an-
nulled determination only on open meetings law and SEQRA grounds, thereby 
permitting further consideration by planning board. Petitioner was aggrieved by 
the failure to grant complete relief annulling determination without possibility of 
further planning board consideration.]). 

In the case of partial aggrievement the appeal should be limited only to 
those parts of the order or judgment that aggrieve the appellant. The limitation 
can be expressed in two ways, either overtly in the notice of appeal, or impliedly in 
the appellant’s brief by failing to raise issues concerning the part of the order that 
does not aggrieve him or her. It frequently occurs that a notice of appeal specifies 
that the appeal is taken from the whole of an order or judgment that includes a 
part that does not aggrieve the appellant. The decisions and orders of appellate 
courts usually state the nature of the limitation and the decretal paragraph also re-
flects the limitation by affirming, reversing, or modifying the order or judgment 
under review “insofar as appealed from.” 

G. To be aggrieved, a party must have sought relief, or have opposed relief sought by 
an adversary, that affects that party directly 

1. Co-defendants 

It was long the rule that a defendant was not aggrieved by the dismissal of 
the plaintiff’s complaint against his or her codefendant (Schultz v Alfred, 11 AD2d 
266 [3d Dept 1960]; see also, Helou v Nationwide Mut. Ins. Co., 25 AD2d 179 [3d 
Dept 1966], lv denied 17 NY2d 424 [1966]). However, in 1972 the Appellate Divi-
sion, Second Department, decided Stein v Whitehead (40 AD2d 89). Stein dealt 
with an action that was commenced and tried when the doctrine of contributory 
negligence, which barred a cross claim for contribution, was still in force. The jury 
returned a verdict finding both named defendants at fault in the happening of the 
accident, but the trial court dismissed the plaintiff’s complaint against one of them 
as a matter of law and the other appealed from an interlocutory judgment on the 
issue of liability against her alone. While the appeal in Stein was pending the Court 
of Appeals decided Dole v Dow Chem. Co. (30 NY2d 143 [1972]) which replaced 
the contributory negligence rule with one of comparative negligence. In those cir-
cumstances the court in Stein held that the appellant was aggrieved by the dismis-
sal of the plaintiff’s complaint against the codefendant because his Dole right of 
contribution against that codefendant was adversely affected by the reasoning giv-
en by the trial court for that dismissal. In 1974 the Legislature adopted article 14 of 
the CPLR which codified the comparative negligence rule of Dole and which now 
requires that a claim for Dole contribution be asserted either in a separate action or 
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by counterclaim, cross claim, or third-party claim in a pending action (see CPLR 
1403). 

In the case of Robert T. Donaldson, Inc. v Aggregate Surfacing Corp. of Am. 
(47 AD2d 852 [2d Dept 1975], appeal dismissed 37 NY2d 703 [1975]), the Second 
Department limited the holding in Stein so as to effectively require the assertion 
and dismissal of a claim for Dole contribution under CPLR 1403 in order to find 
aggrievement, implying that an appellant's claim of aggrievement cannot be 
founded on the dismissal of the plaintiff's complaint against a codefendant, but on-
ly on the dismissal of the appellant's own claim for contribution against that code-
fendant. Following Donaldson, a number of cases have held that the dismissal of a 
cross claim results in aggrievement, but not the dismissal of the plaintiff’s claim 
against the codefendant (see, e.g., Nunez v Travelers Ins. Co., 139 AD2d 712, 713 
[2d Dept 1988]; Hauser v North Rockland Cent. School Dist. No. 1, 166 AD2d 553 
[2d Dept 1990]; Grigoropoulos v Moshopoulos, 44 AD3d 1003 [2d Dept 2007]; Rojas 
v Paine, 125 AD3d 742 [2d Dept 2015]; Blake Realty v Shiller, 87 AD2d 729 [3d 
Dept 1982]; Scoville v Town of Amherst, 277 AD2d 1038, 1039 [3d Dept 2000]; cf., 
Coons v Beltrone Constr. Co., 4 AD3d 584, 585 [3d Dept 2004]).  

In Mixon v TBV, Inc. (76 AD3d 144, supra), the Second Department lim-
ited Stein to its own unique facts and held that to the extent that Stein might be 
read to hold that a defendant is aggrieved solely by the dismissal of the plaintiffs' 
complaint against a codefendant, it was effectively overruled by the passage of ar-
ticle 14 of the CPLR and by the holdings of the Court of Appeals in Parochial Bus 
Sys. v Board of Educ. (60 NY2d 539, supra) that aggrievement turns upon relief not 
reasoning and by Hecht v City of New York (60 NY2d 57 [1983]) that an appellate 
court cannot grant relief to a nonappealing party unless it is necessary to do so to 
afford complete relief to the party who did appeal. In so doing, the Mixon court 
considered the case of Stone v Williams (64 NY2d 639, 641 [1984]), in which the 
Court of Appeals had cited Stein with approval. In Stone the plaintiff’s complaint 
against the appellants’ codefendant, well as the appellants’ cross claims for in-
demnity and contribution from that codefendant, were dismissed. The Mixon 
court read Stone consistently with the holdings in Parochial Bus and Hecht as based 
upon the dismissal of the appellants’ cross claim, the citation to Stone notwith-
standing. Thus, while the appellants in Stone were aggrieved only by the dismissal 
of their cross claim, they were entitled to review of the reasoning that supported 
both the dismissal of the complaint and the cross claim against the codefendant. 

A defendant who fails to move or join in a codefendant’s motion to dismiss 
the complaint is not aggrieved by the denial of the codefendant’s motion (DeGen-
naro v Church of St. Apostle, 234 AD2d 168, 169 [1st Dept 1996]). A non-party who 
does not join in a motion of a party and who has not been substituted for the mo-
vant is not aggrieved by the denial of that motion (Matter of Marsh; 6 AD3d 362, 
363 [1st Dept 2004]). However, a party who does join in a motion brought by a co-
party is aggrieved by its denial (Matter of Moriches Inlet Prop. Owners Assn. v Town 
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of Brookhaven, 2 AD3d 641 [2d Dept 2003]; Ciraolo v Melville Ct. Assocs., 221 
AD2d 582 [2d Dept 1995]). 

A defendant is not aggrieved by an order granting the plaintiff’s motion to 
resettle an order reinstating a claim against additional parties with whom it is not 
united in interest (Thymann v AFG Mgt., 112 AD3d 455 [1st Dept 2013]). 

2. Bystander parties—a rare exception 

Can a party who neither seeks nor opposes relief be aggrieved? In the case 
of Tymon v Linoki the plaintiff-vendee Tymon sued the vendor Linoki under a 
contract for the sale of real property and named Hayes, the vendee under a subse-
quent contract for the sale of the same property, as an additional party defendant. 
Hayes sought no relief and was not mentioned in the judgment in favor of Tymon 
directing Linoki to convey the property to Tymon. Nevertheless, Hayes was held 
to be aggrieved because if Tymon did not prevail, Hayes would have been entitled 
to the conveyance (Tymon v Linoki, 23 AD2d 663, 664 [2d Dept 1965], mod on oth-
er grounds 16 NY2d 293 [1965]). In Mixon v TBV, Inc. (76 AD3d 144, supra), the 
court cited Tymon v Linoki as an example of a rare instance in which a person 
against whom no relief was sought might be aggrieved by the granting of relief to 
an adversary against a party with whom he or she is united in interest. 

3. Attorney for a party 

Counsel for a deceased plaintiff, for whom a personal representative has 
not been substituted, is not aggrieved by the dismissal of the complaint, over his 
objection, for failure to effect a timely substitution (Thomas v Benedictine Hosp., 8 
AD3d 781, 782 [3d Dept 2004]). The attorney is not a party and has no personal 
interest in the outcome of the case. 

4. Order or judgment in action or proceeding designed to protect the in-
terest of others 

It sometimes occurs that a party will appear and unsuccessfully seek relief 
in an action or proceeding designed chiefly to protect the interests of others. Can 
such a party be said to be aggrieved by the denial of his or her request for relief? 

In Matter of Richmond County Socy. for Prevention of Cruelty to Children (11 
AD2d 236, supra) a dissolved charitable corporation petitioned for a direction as 
to the disposition of its assets under the cy pres doctrine to an organization or or-
ganizations organized for kindred charitable purposes. Notice of the proceeding 
was given to a number of such organizations and the Staten Island Mental Health 
Society was permitted to intervene and serve an answer requesting that the assets 
be distributed to it. After a hearing, the Supreme Court determined that the assets 
should be distributed to two other organizations and the Staten Island Mental 
Health Society appealed. The Appellate Division held that the ultimate beneficiar-
ies of the assets of the dissolved corporation were the children it was created to 
protect and who were in the care of the state as parens patriae. Their interests were 
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represented by the Attorney-General who did not appeal. Because the Staten Is-
land Mental Health Society had no legal right to the funds, it was not aggrieved by 
the order appealed from and its appeal was dismissed. 

In Matter of DeLong (89 AD2d 896 [4th Dept 1982]), the administrator of a 
decedent’s estate reached a settlement of its wrongful death claim against the 
County of Erie during trial after summations but before the case was submitted to 
the jury. The jury was permitted to deliberate and then rendered a verdict on the 
issue of damages in favor of the plaintiff and against another defendant in an 
amount far higher than agreed upon in the settlement. The estate’s administrator 
applied to the Surrogate’s Court for approval of the settlement and the County 
appeared and made its own application for the same relief. The Surrogate denied 
the applications and the County appealed. Citing the Matter of Richmond County 
Socy. case, the Third Department, in an opinion by then-Justice Hancock, held 
that the real parties in interest to the settlement were the decedent’s distributes 
and not the appellant County, whose interests were actually adverse to those of 
the distributes and who, therefore, was not a proper appellant under CPLR 5511. 

Both the Matter of Richmond County Socy. and Matter of DeLong cases are 
effectively ones dealing with questions of standing, not aggrievement. In both, the 
appellants had been permitted to appear and seek relief and their applications had 
been denied on the merits. Under the Mixon definition of aggrievement, they were 
aggrieved parties. Their lack of standing was raised for the first time on appeal. 
Whether that is permissible in the future will ultimately depend on resolution of 
the conflict between the cases that hold an objection to standing is waived if not 
properly raised in the court of original instance and those that hold an objection to 
standing can be raised for the first time on appeal.5 

H. Status as a party 

Although CPLR 5511 states that “[a]n aggrieved party or a person substituted for 
him may appeal,” case law has expanded and explained what is meant by the use of the 
word “party” in the statute. It means a “party” to the order or judgment appealed from. 

“It is a mistake to suppose that no one can appeal from an order made in an action 
unless he [or she] be a party to the action. Every one who can properly be called a party to 
the order, and who is aggrieved thereby, may appeal” (Hobart v Hobart, 86 NY 636, 637 
[1881]). Where a nonparty is expressly bound by a judgment or order, and is aggrieved 
thereby, he or she may prosecute an appeal pursuant to CPLR 5511 (Brady v Ottaway 
Newspapers, 97 AD2d 451 [2d Dept 1983], affd 63 NY2d 1031 [1984]; see also, Stewart v 
Stewart, 118 AD2d 455, 458-459 [1st Dept 1986]; Posen v Cowdin, 267 App Div 158, 160 
[1st Dept 1943]; Matter of Male Infant B., 96 AD2d 1055; 1056 [2d Dept 1983]; Petroski v 
Petroski, 6 AD3d 1194 [4th Dept 2004]; 12 Weinstein-Korn-Miller, NY Civ Prac ¶ 
5511.04 [2d ed]). 

                                                        
5  See footnote 4 and accompanying text. 
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I. Judgments or orders made on the default or consent of the appealing party 

It has often been held that a judgment or order made on the default of the appeal-
ing party is not appealable (CPLR 5511; Matter of Monique Tawana C. [Thomas A.], 246 
AD2d 351 [1st Dept 1998]; Katz v Katz, 68 AD2d 536, 540-541 [2d Dept 1979]; Glickman 
v Sami, 149 AD2d 458 [2d Dept 1989]; Farhadi-Jou v Key Bank of N.Y., 2 AD3d 1041, 
1042 [3d Dept 2003]). The remedy is to move to vacate the default under CPLR 
5015(a)(1) and, if that motion is denied, to appeal from the order denying vacatur (Batra v 
State Farm Fire & Cas. Co., 205 AD2d 480 [1st Dept 1994]; Eller v Eller, 116 AD2d 617, 
618 [2d Dept 1986]). The rule is the same for orders made on the consent of the appealing 
party (Smith v Hooker Chem. & Plastics Corp., 69 NY2d 1029 [1987]; Matter of Colletti v 
Colletti, 56 AD2d 845 [2d Dept 1977]; Chemical Bank v Zisholtz, 227 AD2d 580 [2d Dept 
1996]; Matter of Avery v Aery, 55 AD3d 1095 [3d Dept 2008]). 

Although almost always phrased in terms of the non-appealability of orders or 
judgments entered on default or consent, the rule is probably better understood as a part 
of the aggrievement doctrine (see, Rosenblatt, Cohen, and Brownstein, supra, § 37.23). It 
is founded on the theory that the function of appellate courts is the correction of errors. A 
court cannot be said to have committed an error when it was never called upon to exercise 
its judgment by reason of the default of one of the parties. The failure of a party to raise an 
objection to relief requested by an opponent is deemed acquiescence in that request. One 
who consents or acquiesces cannot be said to be aggrieved (Flake v Van Wagenen, 54 NY 
25, 27-28 [1873]). 

Some proof that the default judgment rule may be considered an offshoot of the 
aggrievement doctrine is James v Powell (19 NY2d 249, 256, n 3 [1967]). In James it was 
held that, contrary to the express wording of CPLR 5511, default judgments are appeala-
ble, but only “matters which were the subject of contest below” are presented for review, 
such as the denial of a request for an adjournment (see, e.g., Hawes v Lewis, 127 AD3d 921, 
922 [2d Dept. 2015], Tun v Aw, 10 AD3d 651, 652 [2d Dept 2004], and cases therein cit-
ed). 

It was once held that the remedy to correct the provisions of a judgment that did 
not conform to a party’s consent was a motion to vacate the portion that did not conform 
and to appeal from the denial of the motion (Bolles v Cantor, 6 App Div 365 [1st Dept 
1896]). However, the rule of the Bolles case is no longer followed; such a motion is, in ef-
fect, one to resettle the decretal paragraphs of the judgment to conform to the consent, 
from the denial of which no appeal lies (see, Hatsis v Hatsis, 122 AD2d 111 [2d Dept 1986]; 
Hale v Hale, 16 AD3d 231, 232 [1st Dept 2005]). It is now the rule that if an order or 
judgment recites that it was entered on consent but fails to conform to that consent, the 
appellant is aggrieved to the extent the relief granted exceeds or differs therefrom (Hatsis 
v Hatsis, supra; Silber v Silber, 204 AD2d 527, 528 [2d Dept 1994], lv dismissed 85 NY2d 
856 [1995]; Jordan v Horstmeyer, 152 AD3d 1097 [3d Dept 2017]; Warner v Warner, 94 
AD3d 1524 [4th Dept 2012]). 
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J. Loss of aggrieved status—Relinquishment or loss of interest 

An appellant who assigns his or her interest in the subject matter of the action to 
another and thus loses standing in the action is no longer an aggrieved party within the 
meaning of CPLR 5511 (Matter of Luckenbach, 303 NY 491, 495-496 [1952]; Prudential 
Sav. Bank v Panchar Realty Corp., 72 AD2d 792, 793 [2d Dept 1979]). Reassignment of the 
interest to the appellant will not serve to cure the loss of aggrieved status (Langeloth 
Found. v Dickerson Pond Assocs., 149 AD2d 408, 409 [2d Dept 1989]). 

K. Who are respondents? 

Respondents are those persons who have an interest in sustaining the order or 
judgment appealed from (New York Trust Co. v Weaver, 270 App Div 989 [1st Dept 1946], 
affd 298 NY 1 [1949]; Jones v H. Freeman, Inc., 249 App Div 710 [4th Dept 1936]). In 
short, any party to the order or judgment that might be aggrieved by its reversal or modi-
fication is a respondent on the appeal. 

III. Appealability 

Appealability is the key to the appellate courthouse. It turns on three points. First, is the 
determination to which the aggrieved party objects embodied in a judgment or order? Second, is 
appeal from that judgment or order authorized by law? Third, if an appeal is authorized, does it 
lie as of right or only by permission and, if so, the permission of whom? 

A. Determining appealability is a three-step process 

1. Determine whether the item sought to be appealed constitutes “ap-
pealable paper” 

CPLR 5512(a) defines “appealable paper,” stating “[a]n initial appeal 
shall be taken from the judgment or order of the court of original instance.” No 
appeal lies from a decision, verdict, report, finding of fact, or ruling. 

The CPLR contemplates that all civil orders and judgments be reduced to 
writing (CPLR 2219[a]; 5011; 1 Buzard & Newman, NY Appellate Prac § 3.04[1], 
at 3-18 to 3-22). An order, other than one of an appellate court, must be signed by 
the judge (CPLR 2219[a]) and a judgment must be signed by the clerk of the court 
(CPLR 5016). Some judgments are signed by both the judge and the clerk (22 
NYCRR 202.48; 8B Carmody-Wait 2d, Judgments § 63:21). A purported order 
that is unsigned is not appealable (Bankers Trust Co. of Cal. v Ward, 269 AD2d 
480, 481 [2d Dept 2000]). An order deciding a motion made on supporting papers 
has additional attributes. It must “be signed with the judge’s signature or initials 
by the judge who made it, state the court of which he or she is a judge and the 
place and date of the signature, recite the papers used on the motion, and give the 
determination or direction in such detail as the judge deems proper” (CPLR 
2219[a]). 
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2. Determine if the State Constitution or a statute authorizes an appeal 
from that type of item. 

“There is no inherent right to appeal a court’s determination. The right to 
appeal depends upon express constitutional or statutory authorization” (Friedman 
v State of New York, 24 NY2d 528, 535 [1969]; Matter of Timothy L., 128 AD2d 63, 
66-67 [1st Dept 1987], affd 71 NY2d 835 [1988]; Gastel v Bridges, 110 AD2d 146 
[4th Dept 1985]). 

3. If so, determine whether appeal lies as of right or by permission. If 
permission is required, which court or courts may grant it? 

B. The sources of appellate jurisdiction 

1. Appeals to the County Court or the Appellate Term 

Appeals from Village, Town, or City Justice Courts; City Courts, and Dis-
trict Courts, lie to the County Court in the county in which they are located unless 
the Appellate Division in that Judicial Department has established an Appellate 
Term of the Supreme Court. Appellate Terms have been established in the First 
and Second Departments. 

a. NY Constitution, art VI, § 11(c); § 8(d), (e) 

b. 22 NYCRR 640.1, 730.1 

c. UJCA 1701; UCCA 1701; UDCA 1701 

2. Appeals to the Appellate Division or the Appellate Term 

Appeals from the Civil Court of the City of New York, the Criminal Court 
of the City of New York, and from the County Court lie to the Appellate Division 
in the department in which the action or proceeding is pending unless that court 
has established an Appellate Term. Where such an Appellate Term has been cre-
ated, appeals from orders or judgments of the County Court made in civil actions 
or proceedings and from orders, sentences, or judgments of the Criminal Court of 
the City of New York lie to the Appellate Term, and appeals from orders, sen-
tences, or judgments of the County Court made in criminal actions lie to the Ap-
pellate Division. 

a. NY Constitution, art VI, § 8(d), (e) 

b. CPLR 5701(a); UCCA 1701; CPL 460.50 

3. Appeals to the Appellate Division 

a. NY Constitution, art VI, § 4(k) 

b. CPLR 5701 — Appeals to Appellate Division from supreme and 
county courts 
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c. CPLR 5702 — Appeals to Appellate Division from other courts of 
original instance 

i. Court of Claims Act § 24 

ii. Family Court Act § 1112(a); §§ 365.1, 365.2; § 439(e) 

iii. SCPA 2701 

d. CPLR 5703 — Appeals to Appellate Division from appellate courts 

e. CPLR 7011 — Appeals in habeas corpus proceedings 

4. Appeals to the Court of Appeals 

a. NY Constitution, art VI, § 3(b) — Jurisdiction of Court of Appeals 

b. CPLR 5601 — Appeals to the Court of Appeals as of right 

c. CPLR 5602 — Appeals to the Court of Appeals by permission 

C. Appealability in the Appellate Division 

1. Appealable as of right 

a. CPLR 5701(a)(1) — Interlocutory or final judgments, decrees, final 
orders 

b. CPLR 5701(a)(2) — Orders 

i. Must decide a motion 

An order directing a judicial hearing to aid in the disposi-
tion of a motion does not decide the motion and does not affect a 
substantial right, and is, therefore, not appealable as of right (Hoch-
hauser v Electric Ins. Co., 46 AD3d 174, 185 [2d Dept 2007]; Astuto 
v New York Univ. Med. Ctr., 97 AD2d 805 [2d Dept 1983]). Simi-
larly, an order that refers branches of a motion to the trial court de-
fers determination of those branches of the motion and is not ap-
pealable as of right (Samaroo v Bogopa Serv. Corp., 106 AD3d 713, 
714-715 [2d Dept 2013]; Kaplan v Rosiello, 16 AD3d 626, 626-627 
[2d Dept 2005]). 

ii. Motion must be made on notice — see CPLR 2211 

An order made sua sponte or at a conference is not appeala-
ble as of right because it does not decide a motion made on notice 
(Sholes v Meagher, 100 NY2d 333 [2003]; Davidson v Regan Fund 
Mgt., Ltd., 15 AD3d 172 [1st Dept 2005]; Cohalan v Johnson Elec. 
Constr. Corp., 105 AD2d 770 [2d Dept 1984]; Brown v State of New 
York, 9 AD3d 23, 28 [3d Dept 2004]; Matter of Majuk v Carbone, 
129 AD3d 1485 [4th Dept 2015]). The remedy is to move to vacate 
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the order and then appeal from any order denying vacatur (Scholes 
v Meagher, supra at 335). 

iii. Must satisfy one or more of the criteria set forth in CPLR 
5701(a)(2)(i) to (viii), including, among others, orders that 
involve some part of the merits, or affect a substantial right, 
or grant a motion for leave to reargue or determine a motion 
for leave to renew. 

c. CPLR 5701(a)(3) — Order determining a motion made on notice 
refusing to vacate or modify a prior order that would have been ap-
pealable as of right had it decided a motion made on notice. 

2. CPLR 5701(b) — Specifically not appealable as of right 

a. Orders made in CPLR article 78 proceedings 

b. Orders that require or refuse to require a more definite statement 
in a pleading 

c. Orders that strike or refuse to strike scandalous or prejudicial mat-
ter from a pleading 

3. CPLR 5701(c) — Appealable by permission 

CPLR 5701(c) provides that in an action originating in the Supreme Court 
or County Court “any order which is not appealable as of right” is appealable to 
the Appellate Division by permission. The rule is subject to many case-law excep-
tions, some of which are reviewed below. 

Permission may be granted by “permission of the judge who made the or-
der granted before application to a justice of the appellate division; or by … a jus-
tice of the appellate division in the department to which the appeal could be taken, 
upon refusal by the judge who made the order or upon direct application” (CPLR 
5701[c]). 

4. CPLR 5703 — Appeals to the Appellate Division from Appellate 
Courts 

An appeal may be taken to the Appellate Division from an order of the Ap-
pellate Term that determines an appeal from a judgment or order of a lower court 
by permission of the Appellate Term, or in case of refusal, by permission of the 
Appellate Division (CPLR 5703[a]). 

An appeal may be taken to the Appellate Division as of right from an order 
of a County Court or a special term of the Supreme Court which determines an 
appeal from a judgment of a lower court (CPLR 5703[b]). 
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5. Not appealable 

a. Rulings 

No appeal lies from rulings made during the course of an examina-
tion before trial (Tri-State Pipe Lines Corp. v Sinclair Refining Co., 26 AD2d 
285, 286 [1st Dept 1966]), even if reduced to an order and signed (Hall v 
Wood, 5 AD2d 998 [2d Dept 1958]; Matter of Beeman, 108 AD2d 1010 [3d 
Dept 1985]). Where, however, a party makes a motion on notice to reopen 
the examination for the purpose of permitting disputed questions to be an-
swered or to seek a protective order against such discovery, the Second 
Department has held that an order determining such a motion is appeala-
ble by permission (Rockwood Nat. Corp. v Peat, Marwick, Mitchell & Co., 59 
AD2d 573 [2d Dept 1977]; cf. Matter of Beeman, supra, at 1011) and is not 
appealable as of right (Sainz v New York City Health & Hosps. Corp., 106 
AD2d 500 [2d Dept 1984]). In Caraballo v New York Hosp. (170 AD2d 190 
[1st Dept 1991]) the First Department dismissed an appeal from such an 
order, holding that it was “nonappealable” (but see, Holland v Presbyterian 
Hosp. in City of N.Y., 122 AD2d 750 [1st Dept 1986] [holding such an order 
appealable as of right]; New England Mut. Life Ins. Co. v Kelly, 113 AD2d 
285, 289 [1st Dept 1985] [entertaining an appeal from such an order, rais-
ing issues involving the privilege against self-incrimination, as of right]; 
Tommy Hilfiger U.S.A. v Insurance Co. of N. Am., 239 AD2d 255 [1st Dept 
1997] [implying that such an order is appealable by permission]). 

No appeal lies from evidentiary rulings made during trial, even if 
reduced to an order and signed (Kopstein v City of New York, 87 AD2d 547 
[1st Dept 1982][dismissing such an appeal taken by permission of the trial 
judge]; Matter of Skyliner Diner Corp. v Board of Assessors of County of Nas-
sau, 45 AD2d 712 [2d Dept 1974]), or from an order deciding a motion in 
limine to adjudicate in advance the admissibility of evidence at trial (Cot-
greave v Public Administrator of Imperial County [Cal.], 91 AD2d 600 [2d 
Dept 1982]; Weatherbee Constr. Corp. v Miele, 270 AD2d 182 [1st Dept 
2000]; Strait v Ogden Med. Ctr., 246 AD2d 12, 14 [3d Dept 1998]; George 
C. Miller Brick Co. v Stark Ceramics, 2 AD3d 1341, 1342-1343 [4th Dept 
2003]; but see, Scalp & Blade v Advest, Inc., 309 AD2d 219, 223-224 [4th 
Dept 2003]). However, an order that decides a motion seeking in advance 
of trial to limit the issues to be tried, as opposed to the evidence that may 
be adduced at trial with respect to a given issue, is appealable (see, Rondout 
Elec. v Dover Union Free School Dist., 304 AD2d 808, 810 [2d Dept 2003]; 
Frankel v Vernon & Ginsberg, LLP, 118 AD3d 479 [1st Dept 2014]). 

b. Decisions 

Appeal does not lie from a decision, but only from an order or 
judgment entered thereon (Cioffi v City of New York, 14 AD2d 741 [1st 
Dept 1961]; Matter of Bloeth v Cyrta, 21 AD2d 979 [2d Dept 1963]; Dudick 
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v Gulyas, 4 AD3d 604 [3d Dept 2004]). Nor does an appeal lie from an or-
der denying a motion to vacate or set aside a decision (Matter of Colonial 
Penn Ins. Co. v Culley, 144 AD2d 363 [2d Dept 1988]; Guella v Hempstead 
Gardens, 4 AD3d 450, 451 [2d Dept 2004]). 

A decision embodies the reasoning of a court for determining a mo-
tion, or an action tried to a judge alone, in a certain way. It contemplates 
the subsequent making and entry of a formal order or judgment thereon. 
Phrases such as “submit order” or “settle order on notice” at the foot of a 
judicial document are telltales that the document is a decision. 

No appeal lies from a decision, whether in writing (Schicchi v Green 
Constr. Corp., 100 AD2d 509 [2d Dept 1984]) or oral and recorded in a 
transcript of proceedings in open court. An unsigned transcript of an oral 
decision that does not comply with the requirements of CPLR 2219(a) is 
not appealable (Ojeda v Metropolitan Playhouse, 120 AD2d 717 [2d Dept 
1986]; Blaine v Meyer, 126 AD2d 508 [2d Dept 1987]). The statement in a 
transcript that “this shall constitute the decision and order of the court” 
does not make it so. 

c. Reargument 

No appeal lies from an order denying reargument (Charney v North 
Jersey Trading Corp., 184 AD2d 409 [1st Dept 1992]; Matter of Robinson, 30 
AD2d 702 [2d Dept 1968], appeal dismissed 22 NY2d 938 [1968]; 12 Wein-
stein-Korn-Miller, NY Civ Prac ¶ 5701.23 [2d ed]). The theory of such a 
motion is that the court, by overlooking or misapprehending the applicable 
law or facts, mistakenly arrived at its decision. Only the court that heard 
the original motion can judge if it failed to consider any of the points 
raised, and its determination on such a point must be final (Matter of Un-
derhill, 193 App Div 957 [2d Dept 1920]). 

d. Resettlement 

No appeal lies from an order denying a motion to resettle an order 
or judgment in its substantive or decretal provisions (Waltham Mfg. Co. v 
Brady, 67 App Div 102 [1st Dept 1901]; Bergin v Anderson, 216 App Div 
844 [2d Dept 1926]; Masters, Inc. v White House Discounts, 119 AD2d 639 
[2d Dept 1986]; Foertsch v Foertsch, 187 AD2d 635 [2d Dept 1992]). How-
ever, appeal does lie from an order that denies resettlement so as to correct 
the recital of the papers read on a motion, strike factual recitals, etc. 
(Farmers’ Nat. Bank v Underwood, 12 App Div 269 [1st Dept 1896]; Ameri-
can Audit Co. v Industrial Fedn. of Am., 87 App Div 275 [1st Dept 1903]; 
Bergin v Anderson, supra). 
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D. Loss of appealability 

1. Superseded orders and judgments 

Prior to 1951 it was the rule that an appeal that was properly taken from an 
order or judgment had to be dismissed where that paper was superseded upon the 
granting of reargument or the granting of resettlement, or upon the denial of re-
newal (see, 17th Ann Report of NY Jud Council, at 205-211 [1951]). Thereafter, by 
statute, such appeals have not been affected by the making of the later order 
(CPLR 5517[a]). 

2. Appeal from intermediate order falls upon entry of final judgment 

The right of direct appeal from an intermediate order terminates with the 
entry of judgment in the action (Matter of Aho, 39 NY2d 241, 248 [1976]). Howev-
er, if the order “necessarily affects” the final judgment it is brought up for review 
on appeal from the latter (CPLR 5501[a][1]). 

3. Waiver 

A plaintiff who obtains payment of a judgment while appealing from that 
judgment on the ground of inadequacy has not waived his or her right to appeal 
(Cornell v T.V. Dev. Corp., 17 NY2d 69, 73 [1966]; Karger, Powers of the New 
York Court of Appeals, § 11:10, at 400-401 [rev 3d ed]). However, the doctrine of 
waiver has been held applicable where a determination adverse to the appellant is 
made subject to a condition that the appellant accepts. Thus, where a plaintiff’s 
complaint is dismissed but he or she is granted leave to replead (New York Auction 
Co. Div. of Std. Prudential Corp. v Belt, 49 NY2d 890 [1980]) or to bring another 
action (Wood v American Sports Co., 58 NY2d 777 [1982]), the plaintiff is held to 
have waived the right to appeal if he or she avails him or herself of the alternate 
remedy offered by the court (Karger, Powers of the New York Court of Appeals, § 
11:10, at 401-402 [rev 3rd ed]). Similarly, where a determination is rendered in fa-
vor of a party on condition that he or she pay a sum of money to an opponent, the 
latter is said to have waived the right to appeal by accepting the payment (see, e.g., 
Witz v Renner Realty Corp., 55 AD2d 517, 518 [1st Dept 1976]; Campion v Alert 
Coach Lines, 137 AD2d 647 [2d Dept 1988]). 

IV. Reviewability 

Once an aggrieved party has properly taken an appeal from a judgment or order, analysis 
turns to the power of the court to which the appeal is taken to inquire into the errors claimed by 
the appellant and to the rules it uses to guide its work. The concept of reviewability covers a 
number of related subjects. What is the “scope of review” of the court to which the appeal is tak-
en to examine the types of issues presented by the appeal? What are the “standards of review” by 
which the appellate court conducts the process? Are additional rulings, orders, and interlocutory 
judgments “brought up for review” on the appeal before the court? Is review confined by the 
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contents of the record on appeal? Must asserted errors have been preserved in the court of origi-
nal instance? 

A. Issues subject to review 

1. Issues of fact—examples: 

The basic principle is that a question of fact is presented if there is a con-
flict either in the evidence or in the inferences that can reasonably be drawn from 
the evidence (Karger, Powers of the New York Court of Appeals, § 13.2, at 450-
451 [rev 3d ed]). 

2. Issues of law—examples: 

a. Interpretation of 
i. Statutes 
ii. Common Law 
iii. Contracts 

b. Legal sufficiency of evidence at trial 

For a court to conclude that a jury verdict is not supported by legal-
ly sufficient evidence, it must find that “there is simply no valid line of 
reasoning and permissible inferences which could possibly lead rational 
[persons] to the conclusion reached by the jury on the basis of the evidence 
presented at trial” (Cohen v Hallmark Cards, 45 NY2d 493, 499 [1978]). 

In cases tried to a court without a jury, as in the Family Court, each 
of the elements of the case must be supported by some evidence in the 
record sufficient to permit the court to draw its findings of fact therefrom 
reasonably (see, Karger, Powers of the New York Court of Appeals, § 13.6, 
at 465-470 [rev 3d ed]) 

3. Matters of discretion—examples 

a. Making court rules 

b. Granting leave to amend pleadings, add new parties, etc. 

c. Granting calendar preferences or adjournments 

d. Opening defaults 

4. Mixed questions of fact and discretion—examples 

Mixed questions of discretion and fact are present when the court is re-
quired to exercise its discretion in light of the answers to questions of fact and the 
parties are in dispute both as to how those questions of fact are to be resolved and 
how the discretion is to be exercised (Karger, Powers of the New York Court of 
Appeals § 16.3, at 575-577 [rev 3d ed]). 
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a. Setting aside a factual determination as against the weight of the 
evidence (see, Cohen v Hallmark Cards, supra at 498 [1978]; 
Nicastro v Park, 113 AD2d 129, 132 [2d Dept 1985]). 

b. Fixing child support and maintenance 

c. Equitable distribution 

B. Scope of review 

The scope of review of an appellate court depends upon the powers granted to it 
by the constitution or statute. Except in certain rare cases, the scope of review by the 
Court of Appeals is confined to errors of law. When considering appeals, the Appellate 
Division has broad powers to review errors of law and fact, and the exercise of discretion. 
However, the scope of review by the Appellate Division is limited when, in a proceeding 
transferred to it pursuant to CPLR 7803(4), it reviews an administrative determination 
made after a hearing at which evidence was taken. 

1. Review powers of the Court of Appeals 

a. NY Constitution, art VI, § 3(a) 

b. CPLR 5501(b) 

2. Review powers of the Appellate Division 

a. On appeals 

i. CPLR 5501(c) – questions of law and fact 

ii. Common law – matters of discretion 

b. In transferred CPLR article 78 proceedings 

i. CPLR 7803(4) – substantial evidence 

c. Other Administrative determinations – CPLR 7803(1)-(3) 

C. Standards of Review 

1. De novo 

a. Questions of law 

b. Matters of discretion 

i. Abuses of discretion 

“Abuse of discretion” is a code phrase for an error in the 
exercise of discretion that is so bad that it amounts to an error of 
law (Patron v Patron, 40 NY2d 582, 584 [1976]; People v Washing-
ton, 71 NY2d 916, 918 [1988]). 
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ii. Substitution of discretion for that of nisi prius 

The Appellate Division is vested with the same power and 
discretion as the Supreme Court and may substitute its discretion 
for that of the latter court, even in the absence of abuse (Brady v 
Ottaway Newspapers, 63 NY2d 1031, supra at 1032 [1984]). Deter-
minations involving the exercise of discretion with which the Ap-
pellate Division simply disagrees are often termed “improvident.” 

2. Issues of fact 

a. Issues tried to a jury 

A jury verdict should not be set aside unless the jury could not have 
reached the verdict it did on any fair interpretation of the evidence (Nicas-
tro v Park, 113 AD2d 129, supra at 133-135 [2d Dept 1985]). Appropriate 
corrective action is a new trial (Cohen v Hallmark Cards, 45 NY2d 493, su-
pra at 498 [1978]). 

b. Issues tried to a court 

On an appeal from a judgment entered after a nonjury trial the 
power of the Appellate Division to find facts is as broad as the trial judge 
(Stempel v Rosen, 140 AD2d 326, 328-329 [2d Dept. 1988]). The appropri-
ate corrective action in the Appellate Division is a reversal of the errone-
ous findings, the making of new findings, and the award of judgment ac-
cordingly. 

c. Where issues of credibility are involved 

Where a verdict turns on the credibility of witnesses, the determi-
nation of the trier of fact, who saw and heard those witnesses is entitled to 
great weight on appeal (Amend v Hurley, 293 NY 587, 594 [1944]; People v 
Gaimari, 176 NY 84, 94 [1903]). “The memory, motive, mental capacity, 
accuracy of observation and statement, truthfulness and other tests of the 
reliability of witnesses can be passed upon with greater safety by [the trier 
of fact] who sees and hears the witnesses than by appellate judges who 
simply read the printed record” (Barnet v Cannizzaro, 3 AD2d 745, 747 
[2d Dept 1957]). 

d. Where itemized verdict is involved— the “deviates materially” 
standard 

In reviewing a money judgment in an action in which an itemized 
verdict is required by CPLR 4111 on an appeal in which it is contended that 
the jury’s award is excessive or inadequate and that a new trial should be 
granted unless a stipulation is entered to a different award (so-called addi-
tur or remittitur), the standard of review by the Appellate Division is lim-
ited by the last sentence of CPLR 5501(c) to determining whether the 
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award “deviates materially from what would be reasonable compensa-
tion.” 

D. Review of other judgments, orders and rulings 

1. Review of prior intermediate orders and rulings on appeal from final 
judgment - CPLR 5501(a). 

CPLR 5501(a)(1) provides that an appeal from a final judgment brings up 
for review  

“any non-final judgment or order which necessarily affects the final judg-
ment, including any which was adverse to the respondent on the appeal from the 
final judgment and which, if reversed, would entitle the respondent to prevail in 
whole or in part on that appeal, provided that such non-final judgment or order 
has not previously been reviewed by the court to which the appeal is taken.” (em-
phasis added).  

In Parochial Bus Sys. v Board of Educ. (60 NY2d, supra, at 545-546) the 
Court of Appeals explained: 

This rule permits a respondent to obtain review of a determination incor-
rectly rendered below where, otherwise, he might suffer a reversal of the final 
judgment or order upon some other ground. Hence, the successful party, who is 
not aggrieved by the judgment or order appealed from and who, therefore, has no 
right to bring an appeal, is entitled to raise an error made below, for review by the 
appellate court, as long as that error has been properly preserved and would, if 
corrected, support a judgment in his favor. 

The “necessarily affects” provision of CPLR 5501(a) has been interpreted 
to mean that an appeal from a final judgment brings up for review prior orders in 
the case that affected its outcome. However, attempts to formulate a generally ap-
plicable definition of the meaning of the term “necessarily affects” have been un-
availing, case law on the subject has been inconsistent, and application of the rule 
has been found to be “particularly vexing” in some instances (see, Oakes v Patel, 
20 NY3d 633, 644 [2013]). 

The meaning of the “necessarily affects” rule was the subject of the case 
of Siegmund Strauss, Inc. v East 149th Realty Corp. (81 AD3d 260 [1st Dept 2010], 
mod 20 NY3d 37, 42-43 [2012]) in which a narrow interpretation of the rule by the 
First Department was rejected by the Court of Appeals in favor of one more con-
sistent with the notion that any intermediate order that affects the outcome of the 
case and the granting or withholding of ultimate relief in the final judgment is 
brought up for review on appeal from the latter. Subsequently in Oaks v Patel (su-
pra, at 644-645) the Court of Appeals, in overruling a line of prior cases, held that 
when an order granting or denying a motion to amend relates to a proposed new 
pleading that contains a new cause of action or defense, the order necessarily af-
fects the final judgment. 
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2. Review of a subsequent order or judgment 

a. CPLR 5517(b) – Orders granting reargument or resettlement, or 
denying renewal are brought up for review on the appeal from the 
prior order. 

b. CPLR 5501(c) – A judgment entered upon an order granting sum-
mary judgment is brought up for review on appeal from the prior 
order. 

E. Review limited to matters actually in the record 

1. Matters de hors the record 

The general rule is that issues not raised in the court of original instance 
will not be considered for the first time on appeal (see, Thomas R. Newman & Ste-
ven J. Ahmuty, Jr., Appellate Practice: Staying Within the Record, NYLJ, Dec. 6, 
2006, p. 3, col. 1). 

2. Exceptions 

The rule is subject to limited exceptions such as the ability of appellate 
courts to take judicial notice of matters of public record, incontrovertible docu-
mentary evidence, or incontestable physical facts, or to consider changes of law 
occurring since the making of the order or judgment under review (see, Thomas R. 
Newman & Steven J. Ahmuty, Jr., Appellate Practice: Permissible Matter Outside the 
Record, NYLJ, Mar. 7, 2007, p. 3, col. 1). 

F. Loss of right of review of error 

1. Preservation 

The general rule is that a party must preserve error for later review by call-
ing the alleged error to the attention of the trial court in time to correct it. 

2. Exception 

The general rule is subject to many exceptions, chief among which is the 
power of the Appellate Division to reach unpreserved errors in the exercise of its 
interest of justice jurisdiction. 

V. Conclusion 

In deciding whether to take an appeal or in considering an appeal taken by an adversary, a 
practitioner can begin to put the concepts of aggrievement, appealability, and reviewability to use 
by asking certain basic questions: 

 Does the appellant have an “appealable paper?” If so, what does the order or judgment in 
question do? What relief does it grant or withhold? 
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 Is the appellant aggrieved? If so, is he or she aggrieved by the entire order or judgment or 
only by a part thereof? 

 Who are those whose interests would be adversely affected by a reversal and are thus re-
spondents on the appeal? Are there parties whose interests would not be affected by the 
outcome and who are therefore not respondents? 

 Is the paper appealable? What statute authorizes the appeal? Does appeal lie as of right or 
only by permission? If by permission, has that permission been properly obtained? 

 Are the issues raised within the power of the appellate court to review and correct? Were 
those issues preserved for appellate review in the court of original instance? What is the 
appellate court’s scope of review? What standard of review applies? 
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§ 7801 N.Y.C.P.L.R. Nature of proceeding.

Relief previously obtained by writs of certiorari to review, mandamus or prohibition shall be
obtained in a proceeding under this article. Wherever in any statute reference is made to a writ or 
order of certiorari, mandamus or prohibition, such reference shall, so far as applicable, be 
deemed to refer to the proceeding authorized by this article. Except where otherwise provided by 
law, a proceeding under this article shall not be used to challenge a determination: 

1. which is not final or can be adequately reviewed by appeal to a court or to some other body
or officer or where the body or officer making the determination is expressly authorized by 
statute to rehear the matter upon the petitioner's application unless the determination to be 
reviewed was made upon a rehearing, or a rehearing has been denied, or the time within which 
the petitioner can procure a rehearing has elapsed; or 

2. which was made in a civil action or criminal matter unless it is an order summarily
punishing a contempt committed in the presence of the court. 
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§ 7802 N.Y.C.P.L.R. Parties. 
 
  (a) Definition of "body or officer". The expression "body or officer"includes every court, 
tribunal, board, corporation, officer, or otherperson, or aggregation of persons, whose action may 
be affected by a proceeding under this article (b) Persons whose terms of office have expired; 
successors. Whenever necessary to accomplish substantial justice, a proceeding under this article 
may be maintained against an officer exercising judicial or quasi-judicial functions, or member 
of a body whose term of office has expired. Any party may join the successor of such officer or 
member of a body or other person having custody of the record of proceedings under review. 
 
  (c) Prohibition in favor of another. Where the proceeding is brought to restrain a body or officer 
from proceeding without or in excess of jurisdiction in favor of another, the latter shall be joined 
as a party. 
 
  (d) Other interested persons. The court may direct that notice of the proceeding be given to any 
person. It may allow other interested persons to intervene. 
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§ 7803 N.Y.C.P.L.R. Questions raised.

The only questions that may be raised in a proceeding under this article are:

1. whether the body or officer failed to perform a duty enjoined upon it by law; or

2. whether the body or officer proceeded, is proceeding or is about to proceed without or in
excess of jurisdiction; or 

3. whether a determination was made in violation of lawful procedure, was affected by an
error of law or was arbitrary and capricious or an abuse of discretion, including abuse of 
discretion as to the measure or mode of penalty or discipline imposed; or 

4. whether a determination made as a result of a hearing held, and at which evidence was
taken, pursuant to direction by law is, on the entire record, supported by substantial evidence. 

5. A proceeding to review the final determination or order of the state review officer pursuant
to subdivision three of section forty-four hundred four of the education law shall be brought 
pursuant to article four of this chapter and such subdivision; provided, however, that the 
provisions of this article shall not apply to any proceeding commenced on or after the effective 
date of this subdivision. 

(As amended by Laws 2003, ch. 492, Sec. 2, eff. Sept. 1, 2003.) 
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§ 7804 N.Y.C.P.L.R. Procedure. 

    (a) Special proceeding. A proceeding under this article is a special proceeding. 

    (b) Where proceeding brought. A proceeding under this article shall be brought in the supreme 
court in the county specified in subdivision (b) of section 506 except as that subdivision 
otherwise provides. 

    (c) Time for service of notice of petition and answer. Unless the court grants an order to show 
cause to be served in lieu of a notice of petition at a time and in a manner specified therein, a 
notice of petition, together with the petition and affidavits specified in the notice, shall be served 
on any adverse party at least twenty days before the time at which the petition is noticed to be 
heard. An answer and supporting affidavits, if any, shall be served at least five days before such 
time. A reply, together with supporting affidavits, if any, shall be served at least one day before 
such time. In the case of a proceeding pursuant to this article against a state body or officers, or 
against members of a state body or officers whose terms have expired as authorized by 
subdivision (b) of section 7802 of this chapter, commenced either by order to show cause or 
notice of petition, in addition to the service thereof provided in this section, the order to show 
cause or notice of petition must be served upon the attorney general by delivery of such order or 
notice to an assistant attorney general at an office of the attorney general in the county in which 
venue of the proceeding is designated, or if there is no office of the attorney general within such 
county, at the office of the attorney general nearest such county. In the case of a proceeding 
pursuant to this article against members of bodies of governmental subdivisions whose terms 
have expired as authorized by subdivision (b) of section 7802 of this chapter, the order to show 
cause or notice of petition must be served upon such governmental subdivision in accordance 
with section 311 of this chapter. 

    (d) Pleadings. There shall be a verified petition, which may be accompanied by affidavits or 
other written proof. Where there is an adverse party there shall be a verified answer, which must 
state pertinent and material facts showing the grounds of the respondent's action complained of. 
There shall be a reply to a counterclaim denominated as such and there shall be a reply to new 
matter in the answer or where the accuracy of proceedings annexed to the answer is disputed. 
The court may permit such other pleadings as are authorized in an action upon such terms as it 
may specify. 

    (e) Answering affidavits; record to be filed; default. The body or officer shall file with the 
answer a certified transcript of the record of the proceedings under consideration, unless such a 
transcript has already been filed with the clerk of the court. The respondent shall also serve and 
submit with the answer affidavits or other written proof showing such evidentiary facts as shall 
entitle him to a trial of any issue of fact. The court may order the body or officer to supply any 
defect or omission in the answer, transcript or an answering affidavit. Statements made in the 
answer, transcript or an answering affidavit are not conclusive upon the petitioner. Should the 
body or officer fail either to file and serve an answer or to move to dismiss, the court may either 
issue a judgment in favor of the petitioner or order that an answer be submitted. 
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    (f) Objections in point of law. The respondent may raise an objection in point of law by setting 
it forth in his answer or by a motion to dismiss the petition, made upon notice within the time 
allowed for answer. If the motion is denied, the court shall permit the respondent to answer, upon 
such terms as may be just; and unless the order specifies otherwise, such answer shall be served 
and filed within five days after service of the order with notice of entry; and the petitioner may 
re-notice the matter for hearing upon two days' notice, or the respondent may re-notice the matter 
for hearing upon service of the answer upon seven days' notice. The petitioner may raise an 
objection in point of law to new matter contained in the answer by setting it forth in his reply or 
by moving to strike such matter on the day the petition is noticed or re-noticed to be heard. 

    (g) Hearing and determination; transfer to appellate division. Where the substantial evidence 
issue specified in question four of section 7803 is not raised, the court in which the proceeding is 
commenced shall itself dispose of the issues in the proceeding. Where such an issue is raised, the 
court shall first dispose of such other objections as could terminate the proceeding, including but 
not limited to lack of jurisdiction, statute of limitations and res judicata, without reaching the 
substantial evidence issue. If the determination of the other objections does not terminate the 
proceeding, the court shall make an order directing that it be transferred for disposition to a term 
of the appellate division held within the judicial department embracing the county in which the 
proceeding was commenced. When the proceeding comes before it, whether by appeal or 
transfer, the appellate division shall dispose of all issues in the proceeding, or, if the papers are 
insufficient, it may remit the proceeding. 

    (h) Trial. If a triable issue of fact is raised in a proceeding under this article, it shall be tried 
forthwith. Where the proceeding was transferred to the appellate division, the issue of fact shall 
be tried by a referee or by a justice of the supreme court and the verdict, report or decision 
rendered after the trial shall be returned to, and the order thereon made by, the appellate division. 

    (i) Appearance by judicial officer. Notwithstanding any other provision of law, where a 
proceeding is brought under this article against a justice, judge, referee or judicial hearing officer 
appointed by a court and 

    (1) it is brought by a party to a pending action or proceeding, and 

    (2) it is based upon an act or acts performed by the respondent in that pending action or 
proceeding either granting or denying relief sought by a party thereto, and 

    (3) the respondent is not a named party to the pending action or proceeding, in addition to 
service on the respondent, the petitioner shall serve a copy of the petition together with copies of 
all moving papers upon all other parties to the pending action or proceeding. All such parties 
shall be designated as respondents. Unless ordered by the court upon application of a party the 
respondent justice, judge, referee or judicial hearing officer need not appear in the proceeding in 
which case the allegations of the petition shall not be deemed admitted or denied by him. Upon 
election of the justice, judge, referee or judicial hearing officer not to appear, any ruling, order or 
judgment of the court in such proceeding shall bind said respondent. If such respondent does 
appear he shall respond to the petition and shall be entitled to be represented by the attorney 
general. If such respondent does not elect to appear all other parties shall be given notice thereof. 
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§ 7805 N.Y.C.P.L.R. Stay.

On the motion of any party or on its own initiative, the court may stay further proceedings, or
the enforcement of any determination under review, upon terms including notice, security and 
payment of costs, except that the enforcement of an order or judgment granted by the appellate 
division in a proceeding under this article may be stayed only by order of the appellate division 
or the court of appeals. Unless otherwise ordered, security given on a stay is effective in favor of 
a person subsequently joined as a party under section 7802. 
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§ 7806 N.Y.C.P.L.R. Judgment.

    The judgment may grant the petitioner the relief to which he is entitled, or may dismiss the 
proceeding either on the merits or with leave to renew. If the proceeding was brought to review a 
determination, the judgment may annul or confirm the determination in whole or in part, or 
modify it, and may direct or prohibit specified action by the respondent. Any restitution or 
damages granted to the petitioner must be incidental to the primary relief sought by the 
petitioner, and must be such as he might otherwise recover on the same set of facts in a separate 
action or proceeding suable in the supreme court against the same body or officer in its or his 
official capacity. 
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. . ... ·, " 

. ' 

Petition~ .at 1east £iva .(s') daYIS ~ore ~ r~ ~~·:~~~-~ 
.·. ·· .... : 

tba:t p.~i;.: ,:tc) Section 780•\:(~) ::-~~ the Civil. Plt--~~ ·x.•- ·a.mt 
RUJ;es, .~t- sha~ ~~ie vi~' the CJ.erk ot.-:-~::~~t. .. :·~t- a 
certif~ed. . ~·=-j;pt Qf . the r~ ot .'the ·proc~j~~ ·. #0 :be . ''•' .· .. . . . 
~i;dered ·~-

ftt~ti.on~ desi~u .New York county ~ · ~• ··lace 
of hearing.. ~e ~sis of venue ~s the l.c::u::m.t:.icm of t:.b.e Fin~ 
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Dated: New York, New York 
Auqust 27, 2007 

$lttl'H & J<mES 
Atto1meys ~or Petitioner 

um Sports, Enc ... 
415 ·lf.adi-son AVEm.Ue 
N-ew tork.;,. N~w 'o:rk 1.001.7 
(2.12) 754;;..370().· 

TO: CI~!' 07 NEW YORK 
¢o~ssxo~· .oF ~C!! 

· 34$ Aaams street 
»rookiiftl ~$W York-1.1201. 

MJ:CHAEL A. CARDOZO 
co=-Po~at:i,.on ·counsel· 
loo·' ¢h~db·· sti-eet 
New York~ ·;H.w Yar~ 10007 

• .. 

. t. 

:-· 

.... ·.:·. 
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. ., 

SUP:RBME OOtJRT OF '!1m STA!L'£ OF ftW YORlC 
co~ or nw YORK =····-···· ...... --- -· ·-·· ... . ..................... --x 

·In the IQ!tt.er of. the .Application : 

of : 

Peti:tiQiler, 

for a ~ ~want tQ. ·Article 
7.a o:f th8 cl'ri.l. Practice Law and 
ilulas · 

~ 

WEB ~ OF 1mW YOB CODI.SSJ:ONiii 
o7 ~~ . 

: fmT11iOH 

: Index No •.. · 

.. . 

. . 
: 

·---·~····---------~~-.-~------·-····----·---------~-sx 

. . 
· Petlt:~-.r, ~ ap~,, me., . .for i~ .~t.i;• .~1;1-

. · .. to ~I!! 78· t;t:f the ·C~v.~l ~~~~ f.aw aDd· ~@;· :;~~ 

!OR .a. ~~~· p;g§.& 6P A¢i+cm ... 

... . :t. P~~oner, ·• ·.spor.ts:, :tnc~ t~:titi~•j: ~ a .. ll'ew 
Yor~ ~-~. with ~-- ~· Hew ~c»ik ~~~ 

~ •. Petit!~ is-~ in tQe·;m.-~~on··et ~

#.'~C!m ~ ot ~ ·ev'~ •. 

3. on ·Allg1;l8t 4., 2001. the Hew York citY·'~at of 

!'~~· .~ a .-a¢ice .~:f de~i:icm a~~ .;e~rser 

a~ that adcti:t:U,nal. Hew York cit:.y ~= t:ax in' t:be 

~ of $356, 1.89.-21 plus :ln'tere¢ was due .for t;1:ie ~endar. ~ 

1999. 
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nation of 'the asserted tax deficiency. 

5. A COJ:mal heur.tng QS belA ~m:e bitE' G .• 

Mag&l.lan~ hearinq officer, at the offices of t:he New. \York CJ.ty 

Dep~t of Finance <.ln De~ 1.0, 2002 Ud ~ 21, 

2003~ 

6.. At the h~i.ng- Petitioner pres~ed wi~s·u .and 

~t:a.ry eVidenee .. :¢he ~t: of· P..inalu:e 4:J.d, ~1: ~t · 

aDf evidence otb~ t.ha!1 jurisdictional papers al;lC?.h as_·· tax retums, 
which ar.. r.out.inel.y intJ:-oduced at such a hearing. 

· 7. Respondent-~ 'bbe· if ... York d.~ ~-~ ~~enc.e 

·(•~t") • render~ -<1t f1.Jlal4e~tjpn ~ted. ~y 12:, · 2003 

·(a --~P.Y .~; ·which is att.- hli!reto as bhibit A)·~ upbo.l-· h-t~-· · 
.· .. .· 

eut.~~·-tha original. ~tl.tm d.erW~ ·r,f $3"66,-~aij-~~ ~

~---•4-!!~~cn .b,apo~.U.g in~ ot ··$1.13,-~69.$-~, 1:1i:iul -~·a~ 

de:fi~~~ of_ ·$4fi9 1 459 .-~?· 

. 8~ :tn 1'8~ ~---~is ·office of ~e.ti-ticmer, liifm-~-~

~. ,., ~loy-eel 1'ive tul .. ~i;-. employees ~o ~ ~ed in a SD:t~-
.. :·.·. . . 

of ot.~i~ at 52 Avenue -ci~t~~:Y~ :_i!~~ 15001. 

9... ~ Paris of:flc:e 1nm. ram !)y Mr. ~~ ::Fo9e, Who tas 
. .. . . . . . . · .. ·· . 

Vice :a-es.tc~Ut. for :!urcpean-~f~ ot PetiU~. ·. · .. · 

·1;0. '!'be P~:i$ ··:Q:f.fica of Petiti~ .:Wae.d its awn 
~~ead, identifying ii:sel.t u "Imf Sport:s, %ftc. 111 aft4 ii:G- «m 

encl.~ ~ siai.-l.arl.:y !,denti~~ itseU. 

11. The Paris o(~1ce of Petition~ _maint:ame4 J:v own 

Uatecs. talephcme nW!lber, 540-8:4-87 am1 its own 1:181:84 ~ n~, 

"Um 105·381• .. 
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12. ~e Paris of'lfica of' "et.itioner ·rc¢~~ le~, 

telex .. ~ 'telephone calls acidressed a tD spoftS, ·.Xuc·· mated 

to the ~'$ness Qf IrtOJ apor.ts,," !hie.. 

13. mb.e Paris Q.f'~l.Q.$ of Petitioner~ a retuz;n ~ 

st:t~ Qn it$· outgoi.ng .U.l- 1n the -name of •• . . . . 

. sportS:.: . 

14~ Mr. ~oge ·a= bis ex~ve · ~~t:ant,· -...·. 

Climena().n~ ·disseminated. ~in~$ cards identifYim.f' ~ •socia• · 
t:icm wi'l:b .. nLMN -~n., ·Inc ... n at t:.be Paris ~~s. ~:t ·;l»•tJ.ti;oner~ 

. . . . . 

· ; -~s-. Mr. F.ege and. ~'is ¢aff were prb;iar.ily involved in 
. ·····:.· .... . 

~egotia~g: ~ct:S- tor· the a-sJ.tion by LMN-:·:~tUc .. of' ·: ·... . . ·:·:··: ··... . . . . 

b~dcR.t.· rights to :Lri~ti~Ml ~ ev.a~·;'.:~cl.: -~ ~--

• t~; ;~~;L-.tio.ns on baha,lf 0~ IiMH Sports, lnc;. ~~-::;~_ ~ 

~~~ ~g; ~ed~t:Lons.. , . . . .. 

· :. ·. ·:·~'$.. .-•. ~~~ •s givem hrca.d lad:~: ·to ~ta-. .. . . . . . . . .. . . . . . . 

broaii~~.\~:-i~ on ·the best terms avcdlabl~ ·~"-•r:~- ~~-. .··_:: . . . :· .····· .... 

~~~-~ of! each -~~~Qtl., and. he pm:i;;t~~~~d..-·in 40. to 4s 
' . . .. . .:. . . 

such J;tegot.l:.atic:ms l~c:li!ng' · to: ocm~lW1ect ~tra~ 4~~ . .1999 • 
. .. . :. . . . . . : .::._. ..... .-: 

: 11. ~e (;,~~ -~e not printed '·fem ccmt.tact.s; 

each. ~ ~afted. and typed -b Qa PUis o~i;Qe ~ ifas: ~ by 

!lr. ~·.to state~~~ ot eae!l separa~--~.ct:i~·, ad-
. . 

they. ~ ~ ••cuted em b@al~ en um Spoltts., ~~ •.. .by ·Hr. J'Og"e., 

eith&Jt at ~ P!!lris o~;U~ .m;:-. ~t some otbez:' ~e:mt .. opean 

l.ocation .. -" ·. 

. . . 18: .. 
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from the New York office of Dm Spons and h~ c~t:ed ~ith the 

Hew Yo:dt ~~, :for examPl •. , the· iegaJ. staff, :f~ ·time to tbe. 

19. All expenses associated with the Paris. off' i-ce of 

. Petitioner, LMN SportS, lne .. ,. were refleete4 as ~~~ on the bool¢s 

o~ LMN $ports, Inc. SOl'lle ·~es were paid :~~.em LP s~ 

Parts ~ checki.:n.g ac¢~~ ·maintained in P.~i.s, i;hat 'Was ~

db:'~l;y ~y LHN Spo"s, Ift¢ .. · ·in New York, ~ .. •u- expen8@ w~ 
: . . 

paid WUall.y by the IiHN .!(~ Division in P~.i$.; ~ieh were la~E!l;' 
.~. . .. 

r~e~ ·by UIH Sports.- :·;tnp .. t;br.o.uqh an ~.~;Q;rate payment. ··· 

~o. All rev~~ '·.~~t ul~telY.· -~ted trca t.b~ 

aqtiy~i::$~ of t;be Par..is ·· Of:fic;e were ·bookect to · PaUt.iOD.!ft", liM!f 

·.· 
~l.. LMN $p~, tf.i~.:_..~en1y ~d i~se~ o"Q;t.,¥ ~l:f

~4u~g bus~s in ,~_.ia.·.~~ *"· ~e, who wU ill:·~ .. o~ the . .. _:. . . . . . ~ . 

lil!1N.' 'Spm:ts, :Inc. dur~ 1.99_9 • 

. · .. 2:2. Petition.~~::~ sports, Inc .. ~~i·.l-989 maintain~ .· 

a r.~ plcu:e of bus~~$: :®biiie of New Y~. ~$~.. · . . : . . -.· .. 

parent., .~ co'llmiunica~on3; me. ("Ryan"), ~ .pr~ t:e::tWis1• 
. . .. ·:: :· . . 

•~;)-.. of spc>rts events in: Y.;#-ii:).US lccaticms. 

34., Petitioner,~·~~ :rnc. a~ :th• rl9)1t to 

t.e'l-ev.iaa these shows f'rcm ~E! ~ers o:f tbe ~ evem:s by 

pay-Uig :tees in lllOSt ~cea. · . 
25. Peti:tJ.oner., -~ Sports, :tnc: .. senu a crew to tbe 

lc::Jeati.on o'l 'the spori:irig cavent. 

... .. 

....... 

.. ·:· 
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26. In th$ majority o~ instances t:be television sports 

lll'VEtftt is bl:'oadcast live f;t"~ 'the sports l.oca'ticn to 'tbe Ryan 

:network which t41en dissem:lna:tes the television · s-ignal· to its 

af,filiated stations throughout the United. States,.. · · 

.'¥1• Pe:t1.t?.-¢1$.Jl',., .:Y.m spo~, :tnc. pei:'fo~ a ·s.erv;iQe ~ 

it parent RJ1m by ~ing 'f:!U1: the activities aJ;,;t.~~ ~·paragraphs . -. . . . ....... , 

·aa to ~6 abQ.ve and d.er!ves ~roxmatel.y 97% of :i;'ts revenue in this 

manner .. 

28. RespoN!an~is d!!~tion is irra~~ •. Ub:it:rary ... 

aml caprioious and !&! ·_ ~ot s~rt:aq em t:be ~ record ·by 

~~ e'ri.denoe .. 

=.·A .:P.ml.W .. SAYa .Qf ;u:n;gu 

~9... PetitJ,~etJ;". l;'~pu.ts and 1:.Ueg ... ·paoa~ :,. . 
't::lmouqh 2$: · u is t'u.U.y"Set· torth herein .. 

. . 
~i.~ ... -~ ~1.:¢.i~~ih· :· ... 

WJ:mimFou hti-tiC:mer · · a s tli~ tb.iaia · · · · ... · :iaake 
.1. .· ....... _:--·. :pr. '!I . ~ ............. . 

em o:ater . ·4U'eotinfl ·that··. this proceecUng -~ , ~~~eel f'or . ' . . . . . · .. ·.·_. . . . 
disposition to a ~ ot tlle Appellate Dtvi$i_. :or· 1::he Suplleme . . . . . . .. -;:· 

c~, Pirsri: Department., a_ml, that a judgment J:Be.: -~ in faVQr 

ot Pet:t.;ticmer purswmt ~ -~cle 7:8 of the civi.;l ~$ce Laws and 

klU (i,) entiUl.linq and~- aside the dSci.Siem_:_ -~~t 

that Patiiti~ bact no r~~ place of l:n.ud.neu · ·outsiallill of New 
. . 

Yalii'k. ~ty c.mC!, that Pe~i.tiop~ CU,d not properJ.;y -~~te .i:ts income 

wi'thin and without New ¥o.dt C1ty1 (ii) c:Uz~q ~Respondent:. to .. 
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~ine that Petitioner has no ~tional liabil~ty tar If& York 

City corporation tax for 'the 'taxable y~ 1989; (.iii}·: ~ting 

Petiti.otter's ooats, incl:ucUng attorney's fees an4 interut thereon·; 

and (iv) .granting sw::h oth•r ·and furt:h8r relief' as the· ~uri: •Y 
~-- i~ att4 ~~ 

.. . 
Qated: Naw York,r R.aw J-Q.~lc. · · 

AUqUst 37, 2007 
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In the Matter of th~ Appli~tion 

ot 

urN SPOR:TS, INC:. ., 

Pel;i:ticmwt, 

fOr a Juttgment. PUrsu~t tQ Article 
· 78 o~ the C!vi~ PraOtic::e Law ami .Rul:es 

against 

~ Cl'n OP ~ YQB ~SSJ:OND 
OP J'~, . 

: 

• .. 
. • 

: 

.. . • 
, ·n • :------ . :_w ___ ... _________ ,_._.,.._w ___ ,_, ------.:-· .. ~.x. 

~ J!S ~Y ftD~, :b¥ .and·-~ t:he..mKtes:ign~· .. :.· 

· ~~eY$ fc¢ ~•::~• herein, ~t·th~ -~icm of-~ ~ti~ 

c, p~~t =· ~ ~ction 7804:(g) ~ ~ ~~ tbe p~:e~ .to 
'the APPeJ,~te ·nivi.;eicm ~f the ·~~=-- C:O¢, · . .,~ ·:~csi;~ .· .. · 

pe~, be: ~~ en COD$i!mt a~, .that the ·a~· f= ~e. 
~nd~~ ~ve .~o objection to.~--~~ ~~ Q ore!~ to df~~
·Weh trans~er. 

Dated-: ·lfev l"~~~ ~ew ~~k 
Sept~. : .· , ""2007 

; ·2007 

·mas. ·a ·!lOH!:$ 
.\~~-~ f.- h'UU~ 
.• sport:s, ~-

415 xadiscn Avenue 
!lew York, New Yor-k 1DOl."'7 
(212) 154-2700 
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--........... ?f ____ .;.;,·..r.,...; .. ·~- ---- T .• ......,; ......... _lfiP!"", ·--... ..-.x: 

of' 

Llm SPORrS# INC., 

·Peti:t:ioner, 

tor· a ~i\ipent ~t 1». ~a,J.e 
'78 o:f ~ Civil. Praed.ce · Law. and -Rules ... . . . .... . ·~t 
··:;-~: NBW y~ ~~~Q~ 

. . . . .. . -spon~~· . : ..... : .. 

: 
. .. 
.. . 

- •'!!""····· !~-~a: ....... -.::--:· _______ ..... _ ........... ---·---·--~x 

· ~· ·xs DRDY ~E.P.,-... ~1: tbe f:oregg~ :~~ms~s of ~ 
. . ·.·.. .. . 

::::=D::!t!!:\:-,_;:~=::: 
couzttY.: .ot ·iiew Ym:k an4 tliat:;,i~!e.ati.an ~f. *.s ~erey waived •. . . . . ·.. . .. 

. . 

:oatat~ ·:~ ~Q., 2007 
. . . ~--. " .. Siifti:& Jofis:· ... ·· ....... 

.... 
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AMENDED CLE MATERIALS:

MOTION PRACTICE IN THE APPELLATE DIVISION

by

Elliott Scheinberg, Esq.

divmat1@gmail.com

This replaces the material in the printed handout; those materials should be disregarded.

-1-
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MOTION PRACTICE IN THE APPELLATE DIVISION:

– THERE ARE MANY DIFFERENT APPLICATIONS FOR RELIEF 

THAT ARE AVAILABLE DURING THE PENDENCY OF AN APPEAL

1. CPLR 5511,   Motion that a PARTY IS NOT AGGRIEVED  – JURISDICTIONAL

2.         CPLR 5511:   Appellant Is DISSATISFIED w/ the REASONING OF THE COURT

3. CPLR 5511:   Appellant Appeals from a CONSENT ORDER or A DEFAULT

4. Motion for a PREFERENCE

5. Motion for an EXTENSION OF TIME: 

 – To Perfect an Appeal – 1250.9(b) (p. 20):
– (1) 60 DAYS PER STIP; (2) 30 BY LETTER; (3) MOTION 

 – Or to File and Serve a Brief  – 1250.9(g) 

6. Motion for LEAVE TO APPEAL TO THE COURT OF APPEALS

7. Motion, CPLR 5519, for a STAY OF ENFORCEMENT:

    – Payments, Tort Claims

    – Transfer Personal or Property

               – Stay Proceedings, Pending the Determination of the Appeal

   – Transfer of Custody, 

9. Motion to STRIKE A BRIEF/RECORD/APPENDIX: 

     – Contains Dehors the Record Material 

                 – Inadequate Record 

-- Necessary Exhibits/Testimony Not Included in the Record

– Appendix, CPLR 5528

-2-
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   – Appendix CPLR 5528(a)(5) – basic contents of briefs and appendicies 

An appendix, which may be bound separately, containing only
such parts of the record on appeal as are necessary to consider the
questions involved, including those parts the appellant
reasonably assumes will be relied upon by the respondent;
provided, however, that the appellate division in each department
may by rule applicable in the department authorize an appellant at
his election to proceed upon a record on appeal printed or
reproduced in like manner as an appendix, and in the event of such
election an appendix shall not be required.

UNIFIED RULES: 1250.7(d)(1):  Form and Content of Records and Appendices; Exhibits 

The appendix shall include those portions of the record necessary to permit the
court to fully consider the issues which will be raised by the appellant and the
respondent including, where applicable, at least the following:

(i) notice of appeal or order of transfer;

(ii) judgment, decree or order appealed from;

(iii) decision and opinion of the court or agency, and report of a referee, if any;

(iv) pleadings, and in a criminal case, the indictment or superior court information;

(v) material excerpts from transcripts of testimony or from documents in
connection with a motion.  Such excerpts shall include all the testimony or
averments upon which the appellant relies and upon which it may be
reasonably assumed the respondent will rely.  Such excerpts shall not be
misleading or unintelligible by reason of incompleteness or lack of surrounding
context;

9(a):        CONSEQUENCES FOR AN IMPROPER APPENDIX:

        – Court Can Dismiss that Branch of the Appeal;

        – Court May Order Appellant to Submit a further Appendix; OR

        – Court Can Dismiss the Appeal Unless Appellant Submits a further Appendix

[E. P. Reynolds, Inc. v. Nager Elec. Co., 17 N.Y.2d 51, 54-56 (1966)];    Reale v. Reale, 104
A.D.3d 747 (2d Dep't 2013);      Kumar v Chander, 149 AD3d 709, 712 [2d Dept 2017].

-3-
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PRACTICE TIP:     CONSULT WITH OPPOSING COUNSEL RE APPENDIX

Practice Commentaries, C5528:2. Contents of the Appendix:
“Actually, the appellant should make no assumption at all, but should consult with
the respondent to find out precisely what the respondent wants included, and, if
the request is not unreasonable, include it ... 

If the appellant proves disobliging, the respondent may, in an appendix contained
in or accompanying its own brief, include the additional parts of the record the
respondent feels necessary for the consideration of its position.”

-4-
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DECISION AND ORDER” FOLLOWING A TRIAL

EXAMPLE:   AT THE CONCLUSION OF A TRIAL 
              SUPREME COURT ISSUES A “DECISION AND ORDER”
              THAT ORDERS YOUR CLIENT TO DO SOMETHING

IS THIS “DECISION AND ORDER” APPEALABLE AS OF RIGHT 

BEFORE THE ENTRY OF JUDGMENT?

– CPLR 5512 STATES THAT “AN ORDER OR A JUDGMENT 

   IS AN APPEALABLE PAPER.”
  

          
ANSWER: – IT’S APPEALABLE EVERY DEPT 

              EXCEPT IN THE SECOND DEPT

– WHY DOES THE SECOND DEPT
                           NOT CONSIDER IT APPEALABLE AS OF RIGHT? 

 
– IT CONSIDERS IT A DECISION

   BECAUSE A MOTION ENDS IN AN ORDER,

               A TRIAL ENDS IN A JUDGMENT, 

   A DECISION ISN’T APPEALABLE AS OF RIGHT

-5-
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– THE AGGRIEVED PARTY FACES ENFORCEMENT, SANCTIONS.

(a): WAIT FOR ENTRY OF THE JUDGMENT, APPEAL, STAY;

 (b): MAKE A MOTION TO THE TRIAL COURT FOR A STAY;

 (c): (1) MOVE FOR LEAVE TO APPEAL AND SEEK A STAY

OR   

           (2) PERFORM AN ACT IN CPLR 5519 THAT GETS AN AUTOMATIC STAY  

    – AND PRAY THAT LEAVE’S GRANTED

              – (d):  CPLR 5520(c), ALLOWS THE FILING OF A PREMATURE NOTICE OF 

             APPEAL1

1 CPLR  5520. Omissions; appeal by improper method
(a) Omissions. If an appellant either serves or files a timely notice of appeal or
notice of motion for permission to appeal, but neglects through mistake or
excusable neglect to do another required act within the time limited, the court
from or to which the appeal is taken or the court of original instance may grant an
extension of time for curing the omission.

(b) Appeal by permission instead of as of right. An appeal taken by permission
shall not be dismissed upon the ground that the appeal would lie as of right and
was not taken within the time limited for an appeal as of right, provided the
motion for permission was made within the time limited for taking the appeal.

(c) DEFECTS IN FORM. WHERE A NOTICE OF APPEAL IS
PREMATURE [[[or contains an inaccurate description of the judgment or
order appealed from,]]] THE APPELLATE COURT, IN ITS DISCRETION,
WHEN THE INTERESTS OF JUSTICE SO DEMAND, MAY TREAT
SUCH A NOTICE AS VALID.

-6-
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– THE COURT OF APPEALS AND 

THE FIRST AND THIRD DEPARTMENTS 

LOOK BEYOND THE NOMENCLATURE.

THE COURT OF APPEALS:

Reynolds v Dustman, 1 NY3d 559, 560-61, 772 N.Y.S.2d 247 [2003]:
Petitioner commenced this [A]rticle 78 proceeding challenging respondents' jail
time credit determination. Supreme Court dismissed the petition on the merits
in a paper which, although labeled a "decision," ended with a sentence
stating that "[t]his decision shall constitute the order of the court." 

* * *
Although the Supreme Court paper [] identifies itself as both a decision and
order, it can be treated as a judgment determining the proceeding, an
appealable paper (CPLR 411; 5512[a] ).

THE THIRD DEPARTMENT

Bellizzi v. Bellizzi, 82 A.D.3d 1541, 919 N.Y.S.2d 577 [3d Dept 2011]: 
[W]e are unpersuaded by the husband's assertion that the [] document issued by
Supreme Court does not constitute appealable paper and, thus, the wife's appeal
should be dismissed. "An appealable paper is an order or judgment of the
court of original instance" …(CPLR 5512[a]). [W]hile the Supreme Court
document [] is labeled a "decision," the language contained at the foot of the
document-"so ordered"-clarifies that it is an appealable paper.

Hammerstein v. Henry Mountain Corp., 11 A.D.3d 836, 784 N.Y.S.2d 657 [3d
Dept 2004]:
1) Appeal from an order of the Supreme Court (Coccoma, J.), entered September
30, 2003 in Delaware County, in favor of plaintiff, and (2) motion to dismiss
appeal.

* * *

[P]laintiff commenced this foreclosure action. 

-7-
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* * *

Defendant [] contends that this appeal should be dismissed because plaintiff
appealed from an unappealable decision rather than from a judgment or
order (CPLR 5512[a]. . .). Regardless of the label employed by Supreme
Court. . .we deem the paper a mixed decision and order. This order "affect[ed]
a substantial right" of the parties, making it appealable (CPLR 5701[a][2)[v]. . .).
Thus, we will not dismiss the appeal, and will [] address its merits.

THE FIRST DEPARTMENT:

In re Samantha F., 2019 NY Slip Op 01310, 1 [1st Dept 2019]:
Although denominated a decision, the paper bears the standard language advising
that any appeal from the "order" must be taken within 30 days (§ 1113), and is, in
substance, an order finding that the children have been abused/neglected (§
1051[a]), which is appealable as of right (§ 1112[a]) and therefore n appealable
paper.

– ALTHOUGH THE FOURTH DEPARTMENT 

   HAS NO CASE LAW ON THIS ISSUE,

   THE FORMER CLERK OF THE COURT 

   TOLD ME THAT IT IS CONSIDERED APPEALABLE

-8-
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THE INTERSECTION BETWEEN CPLR 5701(a)(2) v. CPLR 2215

1. CPLR 5701(a)(2) STATES:

   AN APPEAL MAY BE TAKEN AS OF RIGHT FROM AN ORDER 

        WHERE “THE MOTION IT DECIDED WAS MADE ON NOTICE”

2. CPLR 2215:

“A PARTY MAY SERVE UPON THE MOVING PARTY 

  A NOTICE OF CROSS MOTION DEMANDING RELIEF’

3.  ASSUME:

– A PARTY SEEKS RELIEF ONLY IN ITS OPPOSING PAPERS

WITHOUT THE “NOTICE OF CROSS-MOTION”? 

       – CAN THE SUPREME COURT GRANT THE RELIEF?

             – IS A DENIAL OF THE RELIEF APPEALABLE?

4.  CoA AND EVERY DEPT HAVE HELD THAT 

THE ABSENCE OF “THE FORMAL NOTICE OF CROSS MOTION”

IS NOT DETERMINATIVE

-9-
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Mashreqbank PSC v. Ahmed Hamad A1 Gosaibi & Bros. Co., 23 N.Y.3d 129,
134, 989 N.Y.S.2d 458 (2014): 
We held in VSL Corp. v. Dunes Hotels & Casinos, 70 N.Y.2d 948, 524 N.Y.S.2d
671, 519 N.E.2d 617 (1988) that it was error for the Appellate Division to dismiss
a complaint sua sponte on forum non conveniens grounds, adding that such a
dismissal may occur "only upon the motion of a party" ...  Here, though no party
formally moved to dismiss plaintiffs complaint because of the inconvenience
of the forum, the issue was briefed and argued at Supreme Court. We hold
that VSL did not bar the court from dismissing the complaint under these
circumstances. We also hold that, on this record, Supreme Court was correct as a
matter of law in dismissing both the complaint and the third party complaint.

* * *

During an oral argument on another motion, however, Supreme Court suggested
that, if the forum non conveniens argument had merit, it would require dismissal
of the whole case. The court directed the parties to brief and argue the forum non
conveniens issue, which they did.

* * *

The Appellate Division, with two Justices dissenting, reversed . . . It held that
CPLR 327(a), as interpreted in VSL, prohibited the dismissal of the main action
on forum non conveniens grounds in the absence of a motion seeking that relief.

* * *

[T]here is an obvious potential for unfairness when an appellate court
dismisses a case on the basis of an issue that no party has raised or
addressed. VSL holds that CPLR 327(a)'s requirement of a "motion"
prohibits such a potentially unfair procedure.

There was no similar risk of unfairness in what happened here. While the idea of
dismissing the main complaint on forum non conveniens grounds was first
mentioned by the Supreme Court Justice, he gave the parties a full opportunity to
address the issue-indeed, he asked them to do so. Al-Sanea argued in favor of
dismissing the complaint on forum non conveniens grounds, though he did not
serve motion papers seeking that relief. We see no reason to read CPLR 327(a) as
prohibiting a forum non conveniens dismissal where only the formality of a
document labeled "notice of motion" was lacking, and where AHAB, the only
party opposed to dismissal, neither objected to nor was prejudiced by the omission
of that formality. (emphasis provided). 

-10-

65



'Smulczeski v. Smulczeski, 128 A.D.3d 671, 10 N.Y.S.3d 24 (2d Dep't 2015):
To the extent the Supreme Court concluded that it lacked discretion to consider
the plaintiff's request for affirmative relief, which was not presented in a proper
cross motion pursuant to CPLR 2215, its conclusion was erroneous.

Although "a party seeking relief in connection with another party's motion is, as a
general rule, required to do so by way of a cross motion," courts “retain
discretion to entertain requests for affirmative relief that do not meet the
requirements of CPLR 2215."

'PM-OK Assoc. v. Britz, 256 A.D.2d 151, 152, 681 N.Y.S.2d 500 (1st Dep't
1998):
[D]espite the failure of defendants [] to cross-move to vacate their defaults
pursuant to CPLR 5015, the IAS COURT SHOULD HAVE CONSIDERED
THE MERITS OF THEIR OPPOSITION TO PLAINTIFF'S MOTION ...
Such opposition consisted of affirmations and affidavits setting forth excusable
default as a result of miscommunication and misunderstanding between the
comptroller for the property manager of defendant OCA and counsel for all other
defendants.

'Natl. Union Fire Ins. Co. of Pittsburgh, Pa. v. Mirman, 269 A.D.2d 174,
175, 702 N.Y.S.2d 295 (1st Dep't 2000):
In view of defendant's opportunity to respond to plaintiff's request for restoration
in plaintiff's opposition papers, plaintiff's failure, under these circumstances, to
serve a notice of cross-motion was not fatal to that relief . . . the arguments
and documents submitted in that connection satisfied plaintiff's burden.

Town of Brookhaven v. MMCCAS Holdings, Inc., 137 A.D.3d 1258, 1258 59
(2d Dep't 2016):
[U]nder the circumstances of this case, it was improper for the Supreme Court to
deny. the Town's motion on the ground [] that the Town was collaterally estopped
from seeking a preliminary injunction by the denial of a motion for that relief in a
prior, related action. 

The defendants, in opposition to the Town's current motion, did not make that
argument or include the prior order and motion papers as exhibits to their
opposition papers . . . However, because the merits of the motion were argued
before the Supreme Court and fully briefed in this Court, this Court will consider
the merits of the motion in the interest of judicial economy.
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Rappel v. Wincoma Homeowners Ass'n, 125 A.D.3d 833, 834, 4 N.Y.S.3d 276
(2d Dep't 2015):
Although Wincoma did not serve a notice of cross motion on Ambrosio,
Ambrosio was aware of Wincoma's request for relief, opposed that request,
and was not otherwise prejudiced by Wincoma's failure to serve a notice of
motion. Under these circumstances, the Supreme Court did not err in entertaining
the Wincoma application.

Fried v. Jacob Holding, Inc., 110 A.D.3d 56, 970 N.Y.S.2d 260 (2d Dep't.
2013):
[The principal issue is whether it was proper for the court to consider defendant's
application when defendant had not made its request for relief in a formal notice
of cross motion (CPLR 2215). Our precedent. . .has been inconsistent, leaving the
law unsettled.]

Plaintiffs moved pursuant to CPLR 3215 for leave to enter a default judgment on
the issue of liability.  Defendant timely filed opposing papers, but did not merely
oppose plaintiffs' motion; it also asked the court [in an attorney's affirmation], in
effect, for leave to serve a late answer, and to compel plaintiffs to accept its
untimely answer.  Defendant's application for affirmative relief was not, however,
set forth in a notice of cross motion duly served pursuant to CPLR 2215. . . 

* * *

Nonetheless, courts retain discretion to entertain requests for affirmative
relief that do not meet the requirements of CPLR 2215. Litigants, however,
must be cognizant of an important distinction between the two situations: a
party in compliance with CPLR 2215 is entitled to have its cross motion
considered; a party not in compliance with the statute must hope that the
court opts, in the exercise of its discretion, to entertain the request. Thus, we
are in agreement with our colleagues in the Appellate Division, Third Department,
who, in Fox Wander W. Neighborhood Assn. v. Luther Forest Community Assn.,
178 A.D.2d at 872, held that, even in the absence of an explicit notice of cross
motion, the Supreme Court is not "prohibited" from entertaining the nonmoving
party's request for relief.

As with most matters addressed to a court's discretion, more than one factor is
relevant, including the need to encourage careful, forthright practice. Other
relevant factors include the interrelatedness of the relief requested by the
nonmoving party and the relief requested in the main motion . . . the prominence
in the opposition papers of the affirmative request for relief and the movant's
opportunity to address that request . . . and the interest of judicial economy.
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Another consideration for careful practitioners is the availability of appellate
review.  A request for relief made in the absence of a notice of cross motion is
not a "motion made upon notice" (CPLR 5701[a][2)), so an order granting or
denying the request is not appealable as of right, and permission to appeal is
necessary (CPLR 5701[c]; Blam v. Netcher, 17 A.D.3d 495, 496, 793 N.Y.S.2d
464). By contrast, generally, a party may appeal as of right to challenge the
disposition of a motion or cross motion made on notice (CPLR 5701[a]).

Fugazy v. Fugazy, 44 A.D.3d 613, 614, 844 N.Y.S.2d 341 (2d Dep't 2007):
 [T]he court did not err in entertaining the defendant's cross motion, which was set
forth in his affidavit in opposition to the plaintiff's order to show cause and did
not include a formal notice of cross motion. Since the plaintiff was aware of the
cross motion, submitted opposition to it, and was not unduly prejudiced by the
lack of service of a notice of cross motion, the court providently exercised its
discretion in entertaining the defendant's cross motion

Marx v. Marx, 258 A.D.2d 366, 367, 685 N.Y.S.2d 224 (1st Dep't 1999):
The absence of a notice of cross motion by the outgoing attorney pursuant to
CPLR 2215 is not fatal herein since defendant was fully apprised of the outgoing
attorney's position respecting payment of his fee in the event defendant elected to
discharge him and retain different counsel.

Osterling v. Osterling, 126 A.D.2d 965, 511 N.Y.S.2d 989 (4th Dep't 1987):
The trial court properly denied plaintiff's motion to vacate the order because of
procedural irregularities. Although neither party served motion papers on the first
motion, the order entered thereon recites that the review undertaken by the court
was requested by the parties. Plaintiff does not contend that her attorney was not
empowered to act on her behalf, and since counsel for both parties voluntarily
appeared and argued, it was within the court's discretionary power under CPLR
2214(c) to resolve the issues presented. Plaintiff must be deemed to have waived
any claim of error arising from the informal nature of the proceedings.

Wechsler v. People ex rel. Com'r of Environmental Conservation of State of
New York, 13 A.D.3d 941, 942, 787 N.Y.S.2d 433 (3d Dep't 2004):
[W]e discern no error or unfairness in Supreme Court's determination to entertain
defendant's cross motion despite the absence of the required "notice of
cross-motion" (CPLR 2215). That cross motion provided actual notice to plaintiffs
that defendant was seeking summary judgment in its favor pursuant to CPLR
3212(b) and plaintiffs responded to that cross motion.
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Fox Wander W. Neighborhood Ass'n Inc. v. Luther Forest Community Ass'n
Inc., 178 A.D.2d 871, 872-73, 577 N.Y.S.2d 729 (3d Dep't 1991):
Although CPLR 2215, as amended in 1980, does require that an explicit "notice of
cross-motion" be served with cross motion papers . . . Supreme Court is not
prohibited by CPLR 2215 from entertaining the motion in the absence of the
explicit notice. Here, the opposing party was aware of and responded to the cross
motion and the procedure was fair to the parties. The amendment was designed to
aid the court in determining the motion by alerting the court that the issue was
presented so that it could be most conveniently and expeditiously decided.

Baron v. Grant, 48 A.D.3d 608, 609, 852 N.Y.S.2d 374 (2d Dep't 2008):
Under the circumstances of this case, the Supreme Court should have considered
the merits of First Union's posttrial motion. Although First Union failed initially
to include a notice of motion therewith, all parties were timely noticed and not
prejudiced, as the posttrial motion was fully briefed.

Catania v. Lippman, 98 A.D.2d 826, 826-27, 470 N.Y.S.2d 487 (3d Dep't
1983):
Special Term properly considered third-party defendant's cross motion to dismiss
the third-party complaint. Although no notice of cross motion was served by
third-party defendant as required by CPLR 2215, no prejudice resulted from
Special Term hearing the cross motion because (1) third-party defendant
previously had requested dismissal of the third-party complaint in his answering
affidavit, (2) the affidavit of third-party plaintiff's attorney defended the validity of
the third-party complaint, and (3) third-party plaintiff was given an opportunity to
argue at Special Term. Under these circumstances, the cross motion was properly
considered.

Yuen Lin Lee v. Kwok Wai Lee, 68 A.D.3d 421, 889 N.Y.S.2d 577 (1st Dep't
2009):
Defendant's contention that the stipulation vacating the judgment of divorce was
inaccurate and defective and should not have been sua sponte so-ordered by the
motion court was not properly before the Appellate Division, since neither party
moved on notice to have the stipulation so-ordered and defendant never moved to
vacate the stipulation once it was so-ordered.  Defendant did not file papers in
opposition to plaintiff's motion to vacate the judgment of divorce, the record does
not contain a transcript of any oral argument that may have been heard on the
return date of that motion, and the record is otherwise insufficient to permit
review of the motion court's implicit finding that the stipulation was valid and
enforceable.
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Steinhardt Group, Inc. v. Citicorp, 303 A.D.2d 326, 326, 757 N.Y.S.2d 537
(1st Dep't 2003):
[N]otwithstanding the circumstance that the relief afforded in the December 20,
2001 order was sua sponte, the basis for the relief, namely, nonjoinder of a
necessary party plaintiff the claims of which against defendants were time-barred,
was fully litigated in the context of plaintiffs' motion to amend the complaint to
name the nonjoined party as a plaintiff.

cf: CASES STRICTLY CONSTRUING CPLR 2215

Abizadeh v Abizadeh, 159 AD3d 856, 857, 72 N.Y.S.3d 566 [2d Dept 2018]:
In the order appealed from, the Supreme Court, in effect, determined that the
plaintiff's notice of cross motion failed to comply with CPLR 2214(a), and it
denied his cross motion on that basis. The plaintiff appeals.

CPLR 2214(a) provides that a notice of motion shall “specify the time and place
of the hearing on the motion, the supporting papers upon which the motion is
based, the relief demanded and the grounds therefor” ... [T]he Supreme Court
providently exercised its discretion in denying the plaintiff's cross motion on
the ground that the plaintiff's notice of cross motion was deficient ( CPLR
2214[a]; 2215 ).        

The plaintiff's notice of cross motion failed to sufficiently specify the relief
sought, against whom it was sought, and the grounds therefor (CPLR 2214[a]
). 

Although the plaintiff's supporting papers supplied the missing information, a
court is not required to comb through a litigant's papers to find information that is
required to be set forth in the notice of motion (Jud. Conf. and Chief Admin. of
the Cts. of the State of N.Y., Rep. to the 1980 Legis. in Relat. to Civ. Pract. in the
Cts., Rep. of Chief Admin., at 137; see generally Fried v. Jacob Holding, Inc., 110
A.D.3D 56, 61–62, 970 N.Y.S.2D 260).

Komanicky v Contr., 146 AD3d 1042, 1043, 43 N.Y.S.3d 76 [3d Dept 2017]:
To the extent that plaintiff's papers in opposition to the motions can be read as
requesting an extension of time to serve defendants pursuant to CPLR 306–b,
such affirmative relief should have been sought by way of a cross motion on
notice (CPLR 2215 ... ).
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Hergerton v. Hergerton, 235 A.D.2d 395, 396-97, 652 N.Y.S.2d 77 (2d Dep't
1997):
In the order [] the Supreme Court granted the respondent affirmative relief which
she requested in an amended affidavit submitted in opposition to the appellant's
motion, inter alia, to vacate the amended judgment. This was error, as the
respondent failed to serve the appellant with a notice of cross motion (CPLR
2215; [cf.] Thomas v. The Drifters, 219 A.D.2d 639, 631 N.Y.S.2d 419 . . .). The
respondent's amended affidavit, in which she sought, inter alia, an award of
attorney's fees and appointment as receiver of the marital residence, was served
after the appellant served his reply affidavit, and there is no indication in this
record that he had a fair opportunity to respond.
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THE APPELLATE DIVISION HAS ALSO 

GRANTED LEAVE TO APPEAL FROM AN ORAL MOTION

Wells Fargo Bank, N.A. v. Hudson, 98 A.D.3d 576, 949 N.Y.S.2d 703 (2d
Dep't 2012):
ORDERED that on the Court's own motion, the notice of appeal from so much of
the order as granted the oral application of the defendant Mahitima Baa to dismiss
the complaint insofar as asserted against him is deemed to be an application for
leave to appeal from that part of the order, and leave to appeal is granted (CPLR
5701[c]);

Countrywide Funding Corp. v. Reynolds, 41 A.D.3d 524, 524-25, 839
N.Y.S.2d 108 (2d Dep't 2007):
In an action to foreclose a mortgage, the defendants [] appeal (1) from a decision
of the Supreme Court [] dated June 9, 2005; and (2), as limited by their brief, from
so much of an order of the same court dated July 22, 2005, as, in effect, granted
the plaintiff's oral application for leave to amend the complaint, granted the
plaintiff's motion for summary judgment against them, denied their cross motion
to dismiss the complaint, or in the alternative, to preclude any testimony by the
plaintiff, preclude documents not provided by the plaintiff, and strike the
plaintiff's note of issue and, sua sponte, directed those defendants to post a bond
in the sum of $180,000 before appealing.

* * *

ORDERED that on the court's own motion, the appellants' notice of appeal from
so much of the order as granted the plaintiff's oral application for leave to amend
the complaint is treated as an application for leave to appeal from that part of the
order, and leave to appeal is granted (see CPLR 5701[c]); 

ORDERED that the order is modified, on the law, by deleting the provision
thereof granting the plaintiff's oral application for leave to amend its complaint
and substituting therefor a provision denying the oral application; as so modified,
the order is affirmed insofar as reviewed [.]
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   CPLR 5701(a)(3) – RELIEF FROM EX PARTE ORDERS

– WHAT IS AN EX PARTE ORDER?

      – AN ORDER “NOT MADE UPON NOTICE” [cf. CPLR 5701(a)(2)]

 – SITUATIONS INVOLVING ORDERS TO SHOW CAUSE: 

         (a): PARTIES ARGUED THE ISSUE BUT OPPOSING PARTY

                                        DID NOT YET SUBMIT WRITTEN OPPOSITION

                                 (b) AN ORDER WHERE OPPOSING SIDE WAS NOT THERE

         (c): COURT REFUSES TO SIGN AN OSC
        
    – CPLR 5701(a)(1), appeals as of right, ALL judgments that finally dispose of all issues;

    – CPLR 5701(a)(2) - (3): appeals as of right, from orders MADE ON NOTICE; and

    – CPLR 5701(a)(c): appeals by permission.

CPLR 5701(a)(3), TELLS YOU HOW TO CONVERT AN EX PARTE
ORDER INTO AN ORDER THAT’S APPEALABLE AS OF RIGHT 

5701(a)(3):  from an order, where the motion it decided was made
upon notice, refusing to vacate or modify a prior order, if the prior
order would have been appealable as of right under paragraph two
had it decided a motion made upon notice.

(1) MAKE A MOTION IN THE COURT THAT ISSUED THE EX PARTE ORDER;

(2) ON NOTICE TO THE PARTY WHO GOT THE EX PARTE ORDER;

(3) THE SPECIFIED RELIEF IN THE MOTION IS TO VACATE OR MODIFY THE EX
PARTE ORDER;          AND 

(4) IF THE MOTION TO VACATE OR MODIFY THE EX PARTE ORDER IS DENIED,
AN APPEAL MAY NOW BE TAKEN AS OF RIGHT FROM THAT DENIAL.

–SAME PROCEDURE FOR RELIEF FROM DEFAULT AND SUA SPONTE 
ORDERS ( Sholes v. Meagher, 100 N.Y.2d 333, 763 N.Y.S.2d 522 [2003] .)
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Meng v. Allen, 117 A.D.3d 621, 985 N.Y.S.2d 875 (1st Dep't 2014):
A sua sponte order is not appealable as of right . . . and this Court denied plaintiff's motion for
leave to appeal. Plaintiff could move before the trial court to vacate the sua sponte order, and
possibly appeal as of right from any subsequent denial of that motion (CPLR 5701[a][2) and [3)),
but he has not done so.

Livathinos v. Vaughan, 147 A.D.3d 441, 47 N.Y.S.3d 272 (1st Dep't 2017):
There is no right to appeal from a judgment that is based upon a sua sponte order; nor is there a
right to appeal from the sua sponte order itself.
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CPLR 5704, ALLOWS APPELLATE REVIEW OF EX PARTE ORDERS,

WITHOUT GOING THROUGH THE LENGTHY STEPS IN CPLR 5701(a)(3)

I.  HOW DOES 5704 WORK?

– CPLR 5704(a) ASKS: DID THE SUPREME COURT 

   GRANT OR DENY THE EX PARTE RELIEF 

II(a):        IF THE SUPREME COURT GRANTED AN EX PARTE ORDER:

   
– EITHER THE APPELLATE DIVISION, A FULL APNEL, OR

               ONE JUDGE MAY VACATE OR MODIFY THE ORDER

II(b):        IF THE SUPREME COURT DENIED AN EX PARTE ORDER:

                        – ONLY AN ENTIRE PANEL MAY GRANT AN ORDER OR 
 
                         A PROVISIONAL REMEDY 

IV.  ARE YOU IN THE FIRST OR THE SECOND DEPT?

– 1ST DEPT:      REQUIRES A MOTION

– 2ND DEPT:     BRING THE VERY PAPERS TO THE APPDIV 
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CPLR 5704(a):

The appellate division [the whole court] or a justice thereof may vacate or modify
any order granted without notice to the adverse party by any court or a judge
thereof from which an appeal would lie to such appellate division; 

and the appellate division may grant any order or provisional remedy applied for
without notice to the adverse party and refused by any court or a judge thereof
from which an appeal would lie to such appellate division.
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EX PARTE ORDERS:     CPLR 5701(c) – APPEALS BY PERMISSION

– APPLIES TO “ANY ORDER THAT ISN’T APPEALABLE AS OF RIGHT” 

 – EX PARTE ORDERS

I. BY WHOSE PERMISSION?

I(a): – BY PERMISSION OF THE LOWER COURT JUDGE, 

               WHO MADE THE EX PARTE ORDER;

OR 

I(b):       – IF THE ISSUING JUDGE REFUSES TO GRANT PERMISSION

                 THEN TO THE APPELLATE DIVISION [A FULL PANEL]

OR

I(c):     – DIRECTLY TO THE APPELLATE DIVISION 

5701(c) VERY TRICKY 

I(d):   – 5701(c): “BY PERMISSION OF A JUSTICE OF THE APPELLATE DIVISION”

           – NOT IN CIVIL CASES: TO THE FULL COURT  

– CRIMINAL CASES 

CPLR 5701(c):
Appeals by permission. An appeal may be taken to the appellate division from
any order which is not appealable as of right in an action originating in the
supreme court or a county court by permission of a judge who made the order
granted before application to a justice of the appellate division; or by permission
of a justice of the appellate division in the department to which the appeal could
be taken, upon refusal by the judge who made the order or upon direct application.
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EX PARTE ORDERS: QUERY:

– WHAT IF AN APPELLANT JUST FILES A NOTICE OF APPEAL 

   FROM AN EX PARTE ORDER 

   INSTEAD OF SEEKING PERMISSION? 

– APPELLATE DIVISION MAY, SUA SPONTE, 

   TREAT THE NOTICE OF APPEAL 

               AS AN APPLICATION FOR REVIEW

In re Austin, 295 AD2d 721, 722, n. 1, 743 N.Y.S.2d 333 [3d Dept 2002]:2

Although petitioner is appealing from an ex parte order which is not appealable as of right (
CPLR 5701[a][1], [2] ), this Court may consider the matter since it has previously treated similar
appeals as applications for review pursuant to CPLR 5704(a).

Matter of Washington, 216 AD2d 781, 781, 628 N.Y.S.2d 837 [3d Dept 1995]:
Appeal from an order of the County Court of Clinton County [] which dismissed petitioner's
application pursuant to Civil Rights Law article 6 to change his name.

Petitioner, an inmate at Clinton Correctional Facility in Clinton County serving an to 25-year
sentence, petitioned to have his name changed to Youseff Shalom Ali for the reason that the
"assumption of a new name will conform to the practice and ideals of" his Islamic faith. County
Court summarily denied the petition on the ground that the name change would result in
recordkeeping problems for various State agencies and that petitioner had lost his civil rights to
petition for a name change by reason of his felony conviction. This appeal ensued.

The immediate impediment to the appeal is that an ex parte order is not appealable as of right (
CPLR 5701[a][2] ) and there are no procedural mechanisms petitioner can utilize to produce an
appealable order (Siegel, N.Y.Prac. § 526, at 817 [2d ed] ). To resolve this dilemma, we shall
treat the appeal as an application by petitioner for review pursuant to CPLR 5704(a) ( Matter of
Michael JJ., 200 A.D.2d 80, 82, 613 N.Y.S.2d 715).

2 McKee v Coughlin, 142 AD2d 798, 799, 531 N.Y.S.2d 54 [3d Dept 1988]; Anostario v
Anostario, 249 AD2d 612, 613, 670 N.Y.S.2d 629 [3d Dept 1998].
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CPLR 5704(a) 

IF A JUDGE REFUSES TO SIGN AN ORDER TO SHOW CAUSE

– UNDER WHAT AUTHORITY MAY A JUDGE REFUSE?

 –   CPLR 2214(d): 

                     – “THE COURT IN A PROPER CASE 
                               MAY GRANT AN ORDER TO SHOW CAUSE ...”

    – NO DIRECT APPEAL LIES FROM SUCH REFUSAL

– IT’S NOT AN APPEALABLE PAPER

 – REVIEW IS AVAILABLE BY CPLR 5704(a) 

                  – NOT BY MANDAMUS – DISCRETIONARY:

Nav. v. Am. Arbitration Ass'n, 83 A.D.3d 423, 919 N.Y.S.2d 339 (1st Dep't 2011):
No appeal lies from an order declining to sign an order to show cause.

Gache v Town/Vil. of Harrison, 251 AD2d 624, 624-25, 676 N.Y.S.2d 198 [2d Dept 1998]:
ORDERED that the appeal from the purported order is dismissed … as the purported order was
merely a refusal to sign an order to show cause, which is not an appealable paper (CPLR
5701[a]).

Azeem v. Murphy, 139 A.D.3d 610, 30 N.Y.S.3d 821 (1st Dep't 2016):
The court's order declining to sign petitioner's order to show cause is not appealable. [Editor's
note: Must proceed via CPLR 5704, may not proceed pursuant to Article 78 (mandamus) (a):
Greenhaus v. Milano, 242 A.D.2d 383, 661 N.Y.S.2d 664 (2d Dep't. 1997); Rosenthal v. Agate,
29 A.D.3d 809, 813 N.Y.S.2d 916 (2d Dep't. 2006)].

King v. Carrion, 128 A.D.3d 461, 462, 7 N.Y.S.3d 894 (1st Dep't 2015):
Petitioner sought to commence an article 78 proceeding against respondents through the means
of an order to show cause, which Supreme Court refused to sign . . . No appeal as of right lies
from an ex parte order or from the refusal to sign an ex parte order to show cause (CPLR
5701[a][2)). However, review may be obtained by way of an application pursuant to CPLR
5704(a).
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Kalyanaram v. New York Inst. of Tech., 91 A.D.3d 532, 936 N.Y.S.2d 543 (1st Dep't 2012):
There is no right of appeal from an order that does not determine a motion on notice (CPLR
5701[a][2); Sholes v. Meagher, 100 N.Y.2d 333, 763 N.Y.S.2d 522, 794 N.E.2d 664 [2003] ),
including an order declining to sign an order to show cause . . . and a judgment entered upon
such an order.

Page v Watson, 304 AD2d 382, 756 N.Y.S.2d 748 [1st Dept 2003]:
No appeal lies from an order entered on default (CPLR 5511). Although plaintiff twice sought to
vacate her default, the motion court refused to sign her orders to show cause seeking such relief,
and she never sought to have such refusals reviewed by this Court pursuant to CPLR 5704(a).
Nor are such refusals appealable as of right such as might make them reviewable under CPLR
5517(b).

Cheri Rest., Inc. v Eoche, 144 AD3d 578, 579, 42 N.Y.S.3d 113 [1st Dept 2016]:
Defendant failed to respond to plaintiff's untimely discovery demands, appear for a scheduled
deposition, or attend a scheduled compliance conference. By order entered May 6, 2015, the
motion court issued an order on default … On May 8, 2015, defendant filed an order to show
cause to vacate the order entered on default. On May 12, 2015, the motion court held oral
argument on the order to show cause and ultimately refused to sign the order. The court also
issued a written order, entered May 12, 2015, denying defendant's application on the record to
vacate the order entered on default. On July 15, 2015, defendant moved by notice of motion to
vacate or modify the default order, the denial of which is before us on this appeal. Defendant
properly moved by notice of motion to vacate the order entered on default, and the denial of that
motion is an order appealable as of right … The prior orders granting a default and striking the
answer, refusing to sign the order to show cause, and denying defendant's application were not
orders appealable as of right (CPLR 5511 [order entered on default]; also 5701[a] [appeals as of
right] … 

Moreover, since there was no prior motion to vacate the order entered on default, the July 15,
2015 motion to vacate cannot be construed as a motion to reargue and was not identified as such
( CPLR 2221), and the motion court's conclusion that the motion to vacate was an untimely
motion to reargue was in error. Thus the motion court also erred in granting plaintiffs' cross
motion for sanctions for the filing of a frivolous motion.
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– WHAT ELSE CAN THE APPDIV DO

  IF A PARTY FILES A NOTICE OF APPEAL FROM A REFUSAL?

  – APPDIV CAN TREAT THE NOTICE OF APPEAL 

                           AS AN APPLICATION FOR APPELLATE REVIEW

The Second and Third Departments:

Bridget PP. v. Richard QQ., 101 A.D.3d 1186, 1187, 956 N.Y.S.2d 602 (3d Dep't 2012):
Petitioner (the mother) and respondent (the father) are the unmarried parents of a daughter (born
in 1998) and son (born in 1999). In a December 2009 order, the father obtained custody of the
children. Thereafter, pursuant to a February 2011 order entered upon consent, custody was
continued with the father, and the mother was awarded weekend parenting time. In the meantime,
the father filed a petition alleging that the son, who apparently has mental health issues, was a
person in need of supervision (PINS). In August 2011, as a result of a PINS proceeding, the son
was placed in the custody of the St. Lawrence County Department of Social Services, at which
time a separate order of protection was also issued against the mother mandating that any
parenting time she exercised with the son be supervised.1 Subsequently, the mother filed this
petition seeking modification of the prior consent order so that, among other things, custody of
the children would be awarded to her. Family Court refused to issue an order to show cause and,
sua sponte, dismissed the petition. This appeal by the mother ensued.

[A] Family Court order denying a "petitioner's ex parte application [ ] for [an] order [ ] to show
cause and dismissing the underlying petition [ ] [is] not appealable as of right" . . . Nonetheless,
under the circumstances, we deem it appropriate to treat the mother's appeal as an application for
review pursuant to CPLR 5704(a), and we will review her claims.

Cooper v Spanakos, 196 AD2d 797, 797-98, 602 N.Y.S.2d 21 [2d Dept 1993]:
In a proceeding to invalidate a petition designating Richard Taylor as a candidate in a primary
election to be held on September 14, 1993 … the appeal is from a judgment of the Supreme
Court, Kings County [] dated August 6, 1993, which granted the application and invalidated the
petition. The notice of appeal from a purported decision dated August 20, 1993, which, in fact,
was a refusal to sign an order to show cause why Richard Taylor's default should not be vacated,
is deemed an application for appellate review pursuant to CPLR 5704.
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CPLR  5519 

– STAYS, PRELIMINARY INJUNCTIONS AND 
   TEMPORARY RESTRAINING ORDERS

– IT MAY BE CRITICAL TO MAINTAIN THE STATUS QUO
              DURING THE PENDENCY OF THE APPEAL

        – APPELLANT IS ORDERED TO PAY MONEY

AND IS WORRIED ABOUT SEEKING RESTITUTION

     – RESPONDENT SPENT THE $$, OR BECAME INSOLVENT

         – TRANSFER OF CHILD CUSTODY

         – MOTION FOR SUMMARY JUDGMENT 

                        IS DENIED BEFORE TRIAL

–  5519 ALLOWS FOR AUTOMATIC AND DISCRETIONARY STAYS

                    OF JUDGMENTS AND ORDERS;

    – AUTOMATIC STAYS DO NOT REQUIRE A COURT ORDER; 

    – DISCRETIONARY STAYS DO REQUIRE A COURT ORDER;

         – DOES “AUTOMATIC” MEAN ABSOLUTE, UNMODIFIABLE

        – DISCRETIONARY STAYS CAN BE CONDITIONED: EXPEDITED BRIEF
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CPLR 5519(a) – PROVIDES FOR AUTOMATIC STAYS

– 7 CATEGORIES, WHERE NO COURT ORDER IS NECESSARY

    IF THE APPELLANT EITHER GIVES AN UNDERTAKING 

OR

     PERFORMS A SPECIFIC ACT 

– § 5519(a) DOES NOT STAY ALL PROCEEDINGS IN THE ACTION,

     IT ONLY STAYS “ALL PROCEEDINGS TO ENFORCE 

    THE JUDGMENT OR ORDER APPEALED FROM 

    PENDING THE APPEAL OR MOTION FOR PERMISSION”

CPLR 5519(a):

“Service upon the adverse party of a notice of appeal or an affidavit of
intention to move for permission to appeal stays all proceedings to enforce
the judgment or order appealed from pending the appeal or determination
on the motion for permission to appeal where..”

-28-
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Under (a)(1): IDENTITY STAY:  

– IF THE APPELLANT OR MOVING PARTY IS THE STATE OR ANY 

   POLITICAL AGENCY THEREOF – 

– NO UNDERTAKING IS REQUIRED

– EXCEPTION WHERE AUTOMATIC STAY IS LIMITED TO 15 DAYS:

   IN CASES WHERE LICENSES HAVE BEEN REVOKED

   AND REINSTATED IN AN ARTICLE 78 PROCEEDING;

   IF THE AGENCY APPEALS THE JUDGMENT OF REINSTATEMENT, 

   THEN THE LICENSE IS REVOKED FOR ONLY 15 DAYS,

   THEREAFTER THE AGENCY MUST APPLY FOR A 5519(c) STAY

8 N.Y.Prac., Types of Stays – Automatic, Civil Appellate Practice § 9:3 (2d ed.):
“Under CPLR 5519(a), (b), and (g), an automatic stay is obtained merely by
serving the notice of appeal or an affidavit of intention to move for permission to
appeal, and in most instances, by taking certain additional steps ... such as
furnishing an undertaking.”

§ 9:3.Types of stays—Automatic, 8 N.Y.Prac., Civil Appellate Practice § 9:3
(2d ed.):
Pursuant to a 1988 amendment, the automatic stay provision applicable to
government entities is limited to 15 days in the situation where a government
entity has revoked the license of a small corporation, partnership, or natural
person, which license was then reinstated by the supreme court in an Article
78 proceeding. Where the government agency appeals the judgment, the license
will be revoked for only 15 days and after this time, the government must apply
for a court-ordered stay pursuant to CPLR 5519(c).

The automatic stay obtained pursuant to CPLR 5519(a)(1) is unique in that it is
the only instance in which a party seeking to vacate, modify or limit the stay must
apply to the court in which the appeal is pending. A party seeking to vacate,
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modify, or limit all other automatic stays additionally has access to the court of
original instance.

4A N.Y.Prac., Com. Litig. in New York State Courts § 56:36 (4th ed.), Stays
and other preliminary relief pending the appeal:
Non-governmental appellants can get an automatic stay only in the particular
circumstances set forth in subdivision (a)(2) through (a)(7), (b) and (g), and this
requires that certain steps be taken in addition to filing the notice of appeal or
moving for permission to appeal. 
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– THE AUTOMATIC STAY IN CPLR 5519(a)(1) 
 
              DOES NOT APPLY TO APPEALS FROM THE FAMILY COURT [§ 1114]

In re John H., 56 AD3d 1024, 1026-27, 868 N.Y.S.2d 790 [3d Dept 2008]:
[T]he specific language of Family Ct. Act § 1114(a)—that the filing of a notice of
appeal from a Family Court order does not give rise to a stay—abrogates the more
general automatic stay provision of CPLR 5519(a)(1)—providing an automatic
stay where the state or a political subdivision, such as petitioner, is the appellant
(Family Ct. Act § 165 [a]; Besharov, Practice Commentaries, McKinney's Cons.
Laws of N.Y., Book 29A, Family Ct. Act § 1114, at 365). Thus, no automatic stay
is in effect. Not having moved for a stay, petitioner was required to comply with
Family Court's order despite the prosecution of this appeal.

Whiting v Ward, 97 AD3d 861, 862-63, 948 N.Y.S.2d 179 [3d Dept 2012]:
Family Court's dismissal of the father's enforcement petitions was error. Family
Ct. Act § 1114(a) specifically provides that the filing of a notice of appeal from a
Family Court order does not give rise to an automatic stay. As no party moved this
Court for a stay of the August 2010 order pending resolution of the appeal, it
remained binding on and enforceable by the parties during the prosecution of the
father's appeal (Family Ct. Act § 1114; Matter of John H., 60 A.D.3d 1168, 1169,
876 N.Y.S.2d 169 [2009]; Matter of John H., 56 A.D.3d 1024, 1026, 868
N.Y.S.2d 790 [2008] ). The fact that the outcome of the appeal may have nullified
or otherwise altered portions of the order sought to be enforced or modified is
irrelevant. 

Moreover, if it is shown that subsequent proceedings result in an order that
supersedes or replaces provisions of an order sought to be enforced or challenged
on appeal, this Court will dismiss the appeal as moot ... In short, Family Court's
practice of declining to entertain Family Ct. Act article 6 petitions while an appeal
is pending from an order entered pursuant to that article is without legal
foundation.
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(a)(2)and (3): MONEY JUDGMENTS – LUMP SUM OR INSTALLMENTS; 

      
        – REQUIRES AN UNDERTAKING OF THE LUMP SUM OR THE INSTALLMENT

Under (a)(4): DELIVERY OF PERSONAL PROPERTY:

–  APPELLANT HAS A CHOICE: 

– (1) GIVE AN UNDERTAKING;    OR 

                        – (2) MAYASK THE SUPREME COURT TO DESIGNATE AN OFFICE 

        IN WHOSE CUSTODY THE PROPERTY IS PLACED;

Under (a)(5): THE EXECUTION OF ANY INSTRUMENT:

– (1) THE INSTRUMENT IS EXECUTED;    AND 

– (2) DEPOSITED IN THE OFFICE WHERE the original “J or O” is entered;

Under (a)(6): CONVEYANCE OF REAL PROPERTY 

– UNDERTAKING:

the appellant or moving party is in possession or control of real property which the
judgment or order directs be conveyed or delivered, and an undertaking in a sum
fixed by the court of original instance is given that the appellant or moving party
will not commit or suffer to be committed any waste and that if the judgment or
order appealed from, or any part of it, is affirmed, or the appeal is dismissed, the
appellant or moving party shall pay the value of the use and occupancy of such
property, or the part of it as to which the judgment or order is affirmed, from the
taking of the appeal until the delivery of possession of the property; 

if the judgment or order directs the sale of mortgaged property and the payment of
any deficiency, the undertaking shall also provide that the appellant or moving
party shall pay any such deficiency; or
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(a)(7):   – IF THE JUDGMENT OR ORDER DIRECTS 

                THE PERFORMANCE OF TWO OR MORE 

                OF THE ACTS SPECIFIED IN (2) THROUGH (6):

– EX: (1) PAY MONEY; (2) DELIVER PERSONAL PROPERTY

                       (3) DELIVER REAL PROPERTY; (4) EXECUTE AN INSTRUMENT

– THE APPELLANT OR MOVING PARTY MUST COMPLY 

   WITH EACH APPLICABLE SUBPARAGRAPH.
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CPLR 5519(b) – STAYS IN TORT ACTIONS  

THAT ARE DEFENDED BY THE DEFENDANT’S LIABILITY INSURER

THE CARRIER MUST DO TWO THINGS 

IN ORDER TO TO GET THE AUTOMATIC STAY:

  1:   IT MUST PROVIDE AN UNDERTAKING;

                                AND CAN ONLY GET AN AUTOMATIC STAY 

                                TO THE EXTENT OF THE POLICY COVERAGE;

AND

2:    THE INSURER MUST NOTIFY ITS INSURED 

        OF THE LIMITED STAY

                    SO THE INSURED CAN GET ITS OWN UNDERTAKING,

        OTHERWISE THE CREDITOR CAN GO AFTER 

        THE INSURED FOR THE EXCESS AMOUNT
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SUBSECTIONS (d) and (e) CONTROL 

WHEN A SECOND APPELLATE STEP IS TAKEN

– THIS MEANS THERE WAS AN AFFIRMANCE IN THE APPDIV,

(d): – IF THERE IS AN APPEAL TO A HIGHER COURT, 

          THE UNDERTAKING REMAINS IN EFFECT THROUGHOUT THE 

   APPELLATE PROCESS

(d) Undertaking. On an appeal from an order affirming a judgment or order, the undertaking shall
secure both the order and the judgment or order which is affirmed.
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CPLR 5519(e) – HOW LONG DOES THE § (d) STAY CONTINUE?

1: – IF A FURTHER APPEAL IS TAKEN, TO THE CoA,

  
FIVE DAY RULE:

2.                  – § (e) OFFERS A 5-DAY STAY, 

                AFTER SERVICE OF THE AFFIRMANCE OR MODIFICATION (by APPDIV)

                 SO THAT THE APPELLANT MAY DO WHAT’S NECESSARY  

                 TOWARDS THE SECOND APPEAL, CoA 

2(a):          – QUESTION:

WHAT IF THE APPEAL TO THE CoA ISN’T AS OF RIGHT

                        AND YOU NEED TO SEEK LEAVE TO APPEAL?

        ANSWER:  

2(b):   THE STAY CONTINUES DURING THE PENDENCY OF THAT MOTION 

             PROVIDED IT’S MADE WITHIN THE FIVE-DAY PERIOD

2(c):     IF THE MOTION FOR LEAVE IS GRANTED 

 THE STAY CONTINUES THROUGHOUT THE APPEAL

             UNTIL 5 DAYS AFTER SERVICE OF THAT DETERMINATION
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2(d):      IF THE MOTION FOR LEAVE IS DENIED THE STAY CONTINUES 

              UNTIL 5 DAYS AFTER SERVICE OF THAT DETERMINATION

(e) Continuation of stay. If the judgment or order appealed from is affirmed or
modified, the stay shall continue for five days after service upon the appellant
of the order of affirmance or modification with notice of its entry in the court to
which the appeal was taken. 

If an appeal is taken, or a motion is made for permission to appeal, from such an
order before the expiration of the five days, the stay shall continue until five days
after service of notice of the entry of the order determining such appeal or motion.
When a motion for permission to appeal is involved, the stay, or any other stay
granted pending determination of the motion for permission to appeal, shall:

(i) if the motion is granted, continue until five days
after the appeal is determined; or

(ii) if the motion is denied, continue until five days
after the movant is served with the order of denial
with notice of its entry.
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CPLR 5519(f) – “PROCEEDINGS AFTER STAY”

(f) A stay of enforcement shall not prevent the court of original instance from proceeding in any
matter not affected by the judgment or order appealed from or from directing the sale of
perishable property.
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CPLR 5519(g) – 

    –THE DR APPEALS IN MEDICAL, DENTAL, PODIATRIC MALPRACTICE CASE

      WHERE JUDGMENT FOR PLAINTIFF EXCEEDS $1M

                                               

(1): THE DR EITHER GIVES AN UNDERTAKING FOR $1M 

                                           OR

  THE AMOUNT OF THE MALPRACTICE POLICY — WHICHEVER IS MORE

AND

(2): THE APPELLATE COURT FINDS:

    “A REASONABLE PROBABILITY THAT THE JUDGMENT 

     MAY BE REVERSED OR DETERMINED EXCESSIVE”         

Also, the appellant and appellant's insurer must provide a joint undertaking that during stay, the
appellant will make no fraudulent conveyance without fair consideration, per the Debtor Creditor
law § 273-a. 

UNDER § 5519(g):
§ 9:3.Types of stays—Automatic, 8 N.Y.Prac., Civil Appellate Practice § 9:3 (2d ed.):
In considering whether to grant such a stay, the appellate court is directed by the statute not to
consider whether a stay might be available under either subdivisions (a) or (b) of CPLR 5519.

+
CPLR 5519(g): “THE COURT SHALL NOT CONSIDER THE AVAILABILITY OF A
STAY PURSUANT TO SUBDIVISION (a) OR (b) OF THIS SECTION”
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CPLR  5519(c) -- DISCRETIONARY STAYS BY COURT ORDER

            – (c) IS A CATCH ALL PROVISION IF NOTHING AUTOMATIC APPLIES

OR

IF SOMEONE DOESN’T WANT TO OR CAN’T PAY THE COST OF BONDING

– A 5519(c) MOTION MAY BE MADE 

                        EITHER

    IN THE COURT OF ORIGINAL INSTANCE 

                             OR

    IN THE APPELLATE COURT

     – ONLY THE COURT ISSUING THE STAY 

        MAY VACATE, LIMIT, OR MODIFY 

        AN AUTOMATIC STAY IN (a) OR (b) 

        AS WELL AS ANY STAY OBTAINED 

        BY EARLIER APPLICATION UNDER § (c). 

– WHEN GOV’T AGENCY INVOLVED, 

   ONLY THE COURT TO WHICH APPEAL IS TAKEN 
   MAY VACATE OR MODIFY

CPLR 5519(c): The court from or to which an appeal is taken or the court of original instance
may stay all proceedings to enforce the judgment or order appealed from pending an appeal or

determination on a motion for permission to appeal in a case not provided for in subdivision (a)

or subdivision (b), or may grant a limited stay or may vacate, limit or modify any stay imposed
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by subdivision (a), subdivision (b) or this subdivision, except that only the court to which an
appeal is taken may vacate, limit or modify a stay imposed by paragraph one of subdivision (a).
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Practice Rules of the Appellate Division 

 

 
Approved by Joint Order of the Departments of the New York 

State  

Supreme Court, Appellate Division 

December 12, 2017  

(Revised June 29, 2018) 

 

 
 

Part 1250 shall apply to all matters that are commenced in the Appellate 

Division, or in which a notice of appeal to the Appellate Division is 

filed, on or after September 17, 2018, and 

 

Unless otherwise ordered by the Court upon a showing that application 

of part 1250 to the matter would result in substantial prejudice to a party 

or would be manifestly unjust or impracticable under the circumstances, 

part 1250 shall apply to each matter pending in the Appellate Division 

on September 17, 2018. 
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Practice Rules of the Appellate Division 

Part 1250 
 

1250.1 General Provisions and Definitions 

1250.2 Settlement or Withdrawal of Motion, Appeal or Proceeding; 

Notice of Change in Circumstances 

1250.3 Initial Filings; Active Management of Causes; Settlement or 

Mediation Program 

1250.4 Motions 

1250.5 Methods of Perfecting Causes 

1250.6 Reproduction of Records, Appendices and Briefs 

1250.7 Form and Content of Records and Appendices; Exhibits 

1250.8 Form and Content of Briefs 

1250.9 Time, Number and Manner of Filing of Records, Appendices 

and Briefs 

1250.10 Dismissal of a Matter 

1250.11 Additional Rules Relating to Criminal Appeals 

1250.12 Transferred Proceedings 

1250.13 Original Special Proceedings 

1250.14 Miscellaneous Appeals and Proceedings 

1250.15 Calendar Preference; Calendar Notice; Oral Argument; Post-

Argument Submissions 

1250.16 Decisions, Orders and Judgments; Costs; Remittitur; Motions 

for Reargument or Leave to Appeal to the Court of Appeals 

1250.17 Fees of the Clerk of the Court 
  

102



Part 1250 

 

1250.1  General Provisions and Definitions 

(a) Unless the context requires otherwise, as used in this Part: 

 

(1) The word “cause” or “matter” includes an appeal, a special proceeding 

transferred to the Appellate Division pursuant to CPLR 7804 (g), a special 

proceeding initiated in the Appellate Division, and an action submitted to the 

Appellate Division pursuant to CPLR 3222 on a case containing an agreed 

statement of facts upon which the controversy depends. 

 

(2) Any reference to the “court” or the “Appellate Division” means the 

Appellate Division of the Supreme Court of the State of New York for the 

Judicial Department having jurisdiction over the cause or matter; any 

reference to a “justice” means a justice of that court; any reference to the 

“clerk” means the clerk of that court or a designee, unless the context of 

usage indicates the clerk of another court. 

 

(3) Wherever reference is made to a “judgment,” “order” or “determination,” 

it shall also be deemed to include a sentence. 

 

(4) The word “consolidation” refers to the combining of two or more causes 

arising out of the same action or proceeding in one record or appendix and 

one brief. 

 

(5) The phrase “cross appeal” refers to an appeal taken by a party whose 

interests are adverse to a party who previously appealed from the same order 

or judgment as relates to that appeal and cross appeal. 

 

(6) The word “concurrent,” when used to describe appeals, shall refer to 

those appeals which have been taken separately from the same order or 

judgment by parties whose interests are not adverse to one another as relates 

to those appeals.   

 

(7) The word “appellant” shall refer to the party required to file the initial 

brief to the court in a cause or matter, including an appellant, a petitioner, an 

appellant-respondent and similar parties. 
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(8) The term “NYSCEF” shall mean the New York State Courts Electronic 

Filing System and the “NYSCEF site” shall mean the New York State 

Courts Electronic Filing System website located at www.nycourts.gov/efile. 

 

(9) The phrase “filed electronically,” when used to describe submissions to a 

court, shall refer to documents that have been filed by electronic means 

through the NYSCEF site. 

 

(10) The phrase “electronic means” shall mean any method of transmission 

of information between computers or other machines, other than facsimile 

machines. 

 

(11) The phrase “hard copy” shall mean a document in paper format. 

 

(12) The phrase “digital copy” shall mean a document in text-searchable 

portable document format and otherwise compliant with the technical 

requirements established by the court. 

 

 

(b) Number of Justices.  When a cause is argued or submitted to the court with four 

justices present, it shall, whenever necessary, be deemed submitted also to any 

other duly qualified justice of the court, unless objection is noted at the time of 

argument or submission.  

 

(c) Filing and Service; Weekends and Holidays. 

 

(1) Filing 

 

(i) Electronic filing.  For the purpose of meeting deadlines imposed by 

court rule, order, or statute, all records on appeal, briefs, appendices, 

motions, affirmations and other submissions filed electronically will 

be deemed filed as of the time copies of the submissions are 

transmitted to the NYSCEF site.  The filing of additional hard copies 

of such electronic filings pursuant to court rules shall not affect the 

timeliness of the filing.   

 

(ii) Hard copy filing.  For the purpose of meeting deadlines imposed 

by court rule, order or statute, all records on appeal, briefs, 

appendices, motions, affirmations and other submissions not filed 
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electronically will be deemed filed as of the time hard copies of the 

submissions are received and stamped by the office of the clerk.   

 

(iii) A document deemed filed for purposes of timeliness under this 

rule may thereafter be reviewed and rejected by the clerk for failure to 

comply with any applicable statute, rule or order. 

 

(2) Proof of Service.  All hard copy filings shall be accompanied by proof of 

service upon all necessary parties pursuant to CPLR 2103.   

 

(3) Service by Mail and Overnight Mail.  If a period of time prescribed by 

this Part is measured from the service of a record, brief or other submission 

and service is by mail, five days shall be added to the prescribed period.  If 

service is by overnight delivery, one day shall be added to the prescribed 

period.   

 

(4) Service by Electronic Mail Upon Consent.  Unless otherwise directed by 

the court, parties in matters not subject to e-filing may agree, in writing, to 

service of submissions by electronic mail.  A copy of any such agreement 

shall be filed with the court with the affidavit of service. 

 

(5) Weekends and Holidays.  If a period of time prescribed by this Part for 

the performance of an act ends on a Saturday, Sunday or court holiday, the 

act will be deemed timely if performed before the close of business on the 

next business day. 

 

(d) Signing of documents.  The original of every hard copy document submitted 

for filing in the office of the clerk of the court shall be signed in ink in accordance 

with the provisions of section 130-1.1-a (a) of this Title.  Copies of the signed 

original shall be served upon all parties to the matter and shall be filed in the office 

of the clerk whenever multiple copies of a submission are required to be served 

and filed in accordance with the provisions of this Part.  Documents filed 

electronically shall be signed in accordance with the provisions of the Appellate 

Division Rules for Electronic Filing. 

 

(e) Confidentiality and Sealing. 

 

(1) Records, briefs and other submissions filed in matters deemed 

confidential by law shall not be available to the public except as provided by 

statute or rule. 
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(2) Appeals and proceedings that are confidential by law include, but are not 

limited to:  

 

(i) Matters arising pursuant to the Family Court Act (Family Court 

Act § 166). 

 

(ii) Matrimonial actions and proceedings (Domestic Relations Law § 

235; CPLR 105 [p]). 

 

(iii) Adoption proceedings (Domestic Relations Law § 114). 

 

(iv) Youthful offender adjudications (CPL 720.35 [2]; 725.15). 

 

(v) Proceedings pursuant to article 6 of the Social Services Law 

(Social Services Law § 422 [4] [a]). 

 

(vi) In criminal matters not otherwise confidential, records of grand 

jury proceedings (CPL 190.25 [4]), grand jury reports (CPL 190.85) 

and presentence reports and memoranda (CPL 390.50). 

 

(vii) Proceedings pursuant to Civil Rights Law § 50-b. 

 

(viii) Proceedings pursuant to Judiciary Law § 90 (10). 

 

(3) Applications for sealing and unsealing court records shall be made by 

motion, upon good cause shown.   

 

(4) In a civil cause, documents that are subject to an existing sealing order 

from another court shall remain subject to such order, except as otherwise 

ordered by the Appellate Division. 

 

 

(f) Appellate Division Numbers.  All documents filed with the court shall 

prominently display the name of the court of original instance, the index number or 

indictment number of the case in such court, if any, and any number assigned by 

the Appellate Division. 

 

(g) Rejection for Noncompliance.  The clerk may reject any submission that does 

not comply with this Part, is incomplete, is untimely, is not legible, or fails to 
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comply with any applicable statute, rule or order.  The court may waive 

compliance by any party with any provision of this Part. 

 

(h) Sanctions.  An attorney or party who fails to comply with a rule or order of the 

court or who engages in frivolous conduct shall be subject to such sanction as the 

court may impose.  The imposition of sanctions and costs may be made upon 

motion or upon the court's own initiative, after a reasonable opportunity to be 

heard.  The court may impose sanctions and/or costs upon a written decision 

setting forth the conduct on which the imposition is made.   

 

(i) Electronic Filing Rules.  The rules of this Part shall be read in conjunction with 

the Electronic Filing Rules of the Appellate Division (22 NYCRR Part 1245).  

Where there is a conflict between this Part and Part 1245 in an appellate e-filed 

matter, Part 1245 shall control. 

 

 

1250.2   Settlement or Withdrawal of Motion, Appeal or Proceeding; Notice of 

Change in Circumstances 

 

(a) Withdrawal of Motion.  A moving party may file a written request to withdraw 

a motion at any time prior to its determination. 

 

(b) Withdrawal or Discontinuance of Appeal or Proceeding.   

 

(1) Unperfected appeals, or proceedings where issue has not been joined, 

may be withdrawn and discontinued by letter application to the court, with 

service on all parties.   

 

(2) An appeal that has been perfected or a proceeding where issue has been 

joined may be withdrawn and discontinued by leave of the court upon the 

filing with the court of a written stipulation of discontinuance signed by the 

parties or their attorneys and, in criminal appeals, by the appellant 

personally.  Absent such a stipulation, an appellant may move for permission 

to withdraw such an appeal or proceeding.  An appeal that has been 

perfected in the Second Judicial Department and in which no respondent’s 

brief has been filed may be withdrawn by letter application to the court, with 

service on all parties. 

 

(c) Notice of Change of Circumstances.  The parties or their attorneys shall 

immediately notify the court when there is a settlement of a matter or any issue 
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therein or when a matter or any issue therein has been rendered moot.  The parties 

or their attorneys shall likewise immediately notify the court if the cause should 

not be calendared because of the death of a party, bankruptcy or other appropriate 

event.  Any such notification shall be followed by an application for appropriate 

relief.  Any party or attorney who, without good cause shown, fails to comply with 

the requirements of this subdivision may be subject to the imposition of sanctions.   

 

 

1250.3   Initial Filings; Active Management of Causes; Settlement or 

Mediation Program 

 

(a) Initial Filings.  Unless the court shall direct otherwise, in all civil matters 

counsel for the appellant or the petitioner shall file with the clerk of the court of 

original instance and serve on all parties, together with the notice of appeal or 

transfer order and the order or judgment appealed from, an initial informational 

statement on a form approved by the court and in such number as the court may 

direct.  The clerk of the court from which the appeal is taken shall promptly 

transmit to the Appellate Division the informational statement and a copy of the 

notice of appeal or order granting leave or transferal and the order or judgment 

appealed from.   

 

(b) Active Management.  The court may direct that any matter be actively managed 

and may set forth a scheduling order specifying the time and manner of expedited 

briefing.   

 

(c) Settlement or Mediation Program. 

 

(1) The court may issue a notice in any settlement or mediation program 

directing the attorneys for the parties, the parties themselves (unless the 

court excuses a party's personal presence), and such additional parties in 

interest as the court may direct to attend a conference before such person as 

it may designate to consider settlement, the limitation of issues and any other 

matter that such person determines may aid in the disposition of the appeal 

or resolution of the action or proceeding.  Attorneys and representatives who 

appear must be fully familiar with the action or proceeding, and must be 

authorized to make binding stipulations or commitments on behalf of the 

party represented. 
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(2) Counsel to any party may apply to the court by letter at any time 

requesting such a conference.  The application shall include a brief statement 

indicating why a conference would be appropriate. 

 

(3) Upon the failure of any party, representative or counsel to appear for or 

participate in a settlement or mediation conference, or to comply with the 

terms of a stipulation or order entered following such a conference, the party 

or counsel may be subject to sanctions. 

 

 

1250.4   Motions 

 

(a) General. 

 

(1) Day and time returnable.  Unless otherwise required by statute, rule or 

order of the court or any justice thereof, every motion and every proceeding 

initiated in the court shall be made returnable at 10:00 a.m. on any Monday 

(or, if Monday is a legal holiday, the first business day of the week), and on 

such other days as the court may direct. 

 

(2) Commencement; filing.  All motions initiated by notice of motion shall 

be filed with the clerk at least one week before the return date.  The originals 

of all such submissions shall be filed, together with proof of service upon all 

parties entitled to notice.  Motions by any other method shall be as directed 

by the court or a justice thereof. 

 

(3) The submissions in support of every motion made before the appeal is 

determined shall include a copy of the order, judgment or determination 

sought to be reviewed, the decision, if any, and the notice of appeal or other 

document which first invoked the jurisdiction of the court, with proof of 

filing. 

 

(4) Notice and service of documents.  Unless otherwise directed by the 

court, a motion shall be served with sufficient notice to all parties as set forth 

in CPLR 2214.  In computing the notice period, the date upon which service 

is made shall not be included. 

 

(5) Answering and reply documents, if any, shall be served within the time 

prescribed by CPLR 2214 (b) or directed by a justice of the court.  The 

originals thereof with proof of service shall be filed by 4:00 p.m.  of the 
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business day preceding the day on which the motion is returnable, unless, for 

good cause shown, they are permitted to be filed at a later time.   

 

(6) Cross motions.  Cross motions shall be made returnable on the same date 

as the original motion.  A cross motion shall be served, either personally, by 

overnight delivery service or by electronic means, and filed at least three 

business days before the return date. 

 

(7) Motions shall be deemed submitted on the return date, and no further 

documents shall be accepted for filing without leave of the court upon 

written application. 

 

(8) Oral argument.  Oral argument of motions is not permitted. 

 

(9) One adjournment, for a period of 7 or14 days, shall be permitted upon 

written consent of the parties to the appeal, filed no later than 10:00 a.m. on 

the return date.   

 

(b) Motions or Applications Which Include Requests for Interim Relief. 

 

(1) An application or order to show cause presented for signature that 

includes a request for a temporary stay or other interim relief pending 

determination of a motion, or an application pursuant to CPLR 5704, shall 

be presented in person unless the court excuses such appearance, and shall 

state, among other things:  

 

(i) the nature of the motion or proceeding; 

 

(ii) the specific relief sought; and 

 

(iii) the names, addresses, telephone numbers and (where known) 

email addresses of the attorneys and counsel for all parties in support 

of and in opposition to the motion or proceeding. 

 

(2) Notice.  The party seeking relief as provided in this subdivision shall 

give reasonable notice to his or her adversary of the day and time when, and 

the location where, the application or order to show cause will be presented 

and the relief (including interim relief) being requested.  The application or 

order to show cause shall be accompanied by an affidavit or affirmation 

stating the time, place and manner of such notification; by whom such 
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notification was given; if applicable, reasons for the non-appearance of any 

party; and, to the extent known, the position taken by the opposing party.   

 

(3) Response.  Unless otherwise ordered by the court, all submissions in 

opposition to any motion or proceeding initiated by an application or order 

to show cause shall be filed with the clerk at or before 10:00 a.m. on the 

return date, and shall be served by a method calculated to place the movant 

and other parties to the motion in receipt thereof on or before that time.  The 

originals of all such submissions shall be filed with the court.  On the return 

date the motion or proceeding will be deemed submitted to the court without 

oral argument.   

 

(4) Reply.  Reply submissions shall be permitted only by leave of the court. 

 

(c) Permission to Appeal to the Appellate Division in a Civil Matter. 

 

(1) When Addressed to a Justice.  

 

(i) An application to a justice of the court for permission to appeal 

pursuant to CPLR 5701 (c) shall be made within the time prescribed 

by CPLR 5513.   

 

(ii) The submissions upon which such an application is made shall 

state whether any previous application has been made and, if so, to 

whom and the reason given, if any, for any denial of leave or refusal 

to entertain the application.   

 

(2) When Addressed to the Court.   

 

(i) Where leave of the court is required for an appeal to be taken to it, 

the application for such leave shall be made in the manner and within 

the time prescribed by CPLR 5513 and 5516.   

 

(ii) The submissions upon which an application for leave to appeal is 

made shall include a copy of the order or judgment and decision, if 

any, of the court below, a concise statement of the grounds of alleged 

error and a copy of the order of the lower court denying leave to 

appeal, if any.   

 

(3) Motions for leave to appeal from an order of the Appellate Term.   
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(i) Where applicable, motions pursuant to CPLR 5703 for leave to 

appeal from an order of the Appellate Term shall be made only after a 

denial of a motion for leave to appeal made at the Appellate Term.   

 

(ii) Such motions shall include a copy of the decisions, judgments, 

and orders of the lower courts, including: a copy of the Appellate 

Term order denying leave to appeal; a copy of the record in the 

Appellate Term if such record shall have been printed or otherwise 

reproduced; and a concise statement of the grounds of alleged error.  

If the application is to review an Appellate Term order which either 

granted a new trial or affirmed the trial court's order granting a new 

trial, the application shall also include the applicant's stipulation 

consenting to the entry of judgment absolute against him or her in the 

event that the Appellate Division should affirm the order appealed 

from. 

 

(d) Poor Person Relief. 

 

(1) All matters.  An affidavit in support of a motion for permission to 

proceed as a poor person, with or without a request for assignment of 

counsel, shall set forth the amount and sources of the movant's income; that 

the movant is unable to pay the costs, fees and expenses necessary to 

prosecute or respond in the matter; whether trial counsel was assigned or 

retained;  whether any other person is beneficially interested in any recovery 

sought and, if so, whether every such person is unable to pay such costs, fees 

and expenses; and such other information as the court may require. 

 

 

(2) Civil Matters.   

 

(i) In a civil appeal or special proceeding, an affidavit in support of a 

motion for permission to proceed as a poor person shall, in addition to 

meeting the requirements of section 1250.4(d)(1) of this Part, set forth 

sufficient facts so that the merit of the contentions can be ascertained 

(CPLR 1101 [a]).  This subdivision has no application to appeals 

described in Family Court Act §1120(a), SCPA 407(1) and Judiciary 

Law § 35(1). 
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(ii) Applicants for poor person relief in civil matters shall comply with 

the service requirements of CPLR 1101(c). 

 

 

(3) Family Court Matters  

 

(i) In appeals pursuant to the Family Court Act, in lieu of a motion, an 

application for either permission to proceed as a poor person or for 

permission to proceed as a poor person and assignment of counsel 

may be made by trial counsel assigned pursuant to Family Court Act § 

262 by filing with the clerk a certification of continued indigency and 

continued eligibility for assignment of counsel pursuant to Family 

Court Act § 1118.   

 

(ii) Counsel shall attach to the certification a copy of the order from 

which the appeal is taken, together with the decision, if any, and a 

copy of the notice of appeal with proof of service and filing. 

 

(4) Criminal Matters.  In a criminal appeal not otherwise addressed in 

section 1250.11(a) of this Part, an affidavit in support of a motion for 

permission to proceed on appeal as a poor person shall, in addition to 

meeting the requirements of section 1250.4(d)(1), set forth the following: the 

date and county of conviction; whether the defendant is at liberty or in 

custody; the name and address of trial counsel; whether trial counsel was 

appointed or retained and, if retained, the source of the funds for such 

retention and an explanation as to why similar funds are not available to 

retain appellate counsel; whether the defendant posted bail during the trial 

proceedings; and, if bail was posted and the defendant is currently in 

custody, an explanation as to why the funds used to post such bail are not 

available to retain appellate counsel.   

 

(e) Admission Pro Hac Vice.  An attorney and counselor-at-law or the equivalent 

may apply for permission to appear pro hac vice with respect to a particular matter 

pending before the court pursuant to 22 NYCRR 520.11 by providing an affidavit 

stating that the applicant is a member in good standing in all the jurisdictions in 

which the applicant is admitted to practice and that the applicant is associated with 

a member in good standing of the New York bar, which member shall be the 

attorney of record in the matter.  The applicant shall attach to the affidavit an 

original certificate of good standing from the court or other body responsible for 

regulating admission to the practice of law in the state in which the applicant 
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maintains his or her principal office for the practice of law.  The New York 

attorney of record in the matter shall provide an affirmation in support of the 

application. 

 

(f) Leave to File Amicus Curiae Brief.  A person or entity who is not a party to an 

appeal or proceeding may make a motion to serve and file an amicus curiae brief.  

An affidavit or affirmation in support of the motion shall briefly set forth the issues 

to be briefed and the movant's interest in the issues, and shall include such number 

of copies of the proposed brief as the court requires.  The proposed brief may not 

duplicate arguments made by a party to the appeal or proceeding.  Unless 

permitted by the court, a person or entity granted permission to file an amicus 

curiae brief shall not be entitled to oral argument. 

 

 

1250.5   Methods of Perfecting Causes 

 

(a) Unless the court directs that a cause be perfected in a particular manner, an 

appellant may elect to perfect a cause by the reproduced full record method (CPLR 

5528 [a] [5]); by the appendix method (CPLR 5528 [a] [5]); by the agreed 

statement in lieu of record method (CPLR 5527); or, where authorized by statute or 

this Part or order of the court, on the original record. 

 

(b) Reproduced Full Record Method.  If the appellant elects to proceed on a 

reproduced full record on appeal, the record shall be printed or otherwise 

reproduced as provided in sections 1250.6 and 1250.7 of this Part.   

 

(c) Appendix Method.  If the appellant elects to proceed by the appendix method, 

the appendix shall be printed or otherwise reproduced as provided in sections 

1250.6 and 1250.7 of this Part.   

 

(d) Agreed Statement in Lieu of Record Method.  If the appellant elects to proceed 

by the agreed statement in lieu of record method, the statement shall be reproduced 

as a joint appendix as provided in sections 1250.6 and 1250.7 of this Part.  The 

statement required by CPLR 553l shall be appended. 

 

(e) Original Record.  In the First, Second and Fourth Judicial Departments, the 

following causes may be perfected upon the original record, including a properly 

settled transcript of the trial or hearing, if any: 

 

(1) appeals from the Family Court; 
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(2) appeals under the Election Law; 

(3) appeals under the Human Rights Law (Executive Law § 298);  

(4) proceedings transferred to the court pursuant to CPLR 7804 (g) 

(5) appeals where the sole issue is compensation of a judicial appointee; 

(6) appeals under Correction Law §§ 168-d (3) and 168-n (3); 

(7) appeals of criminal causes;  

(8) appeals from the Appellate Term, where the matter was perfected on an 

original record at the Appellate Term;  

(9) other causes where an original record is authorized by statute; and 

(10) causes where permission to proceed upon the original record has been 

authorized by the court. 

 

 

1250.6   Reproduction of Records, Appendices and Briefs 

 

(a) Compliance with the CPLR.  Briefs, appendices and reproduced full records 

shall comply with the requirements of CPLR 5528 and 5529, and reproduced full 

records shall, in addition, comply with the requirements of CPLR 5526. 

 

(b) Method of Reproduction.  Briefs, records and appendices shall be reproduced 

by any method that produces a permanent, legible, black image on white paper or 

its digital equivalent.  Use of recycled paper and reproduction on both sides of the 

paper is encouraged for hard copy filings and submissions. 

 

(c) Paper Quality, Size and Binding.  Paper shall be of a quality approved by the 

chief administrator of the courts and shall be opaque, unglazed, white in color and 

measure 11 inches along the bound edge by 8½ inches.  Records, appendices and 

briefs shall be bound on the left side in a manner that shall keep all the pages 

securely together; however, binding by use of any metal fastener or similar hard 

material that protrudes or presents a bulky surface or sharp edge is prohibited.  

Records and appendices shall be divided into volumes not to exceed two inches in 

thickness. 

 

(d) Designation of Parties.  The parties to all appeals shall be designated in the 

record and briefs by adding the word "Appellant," "Respondent," etc., as the case 

may be, following the party's name, e.g., "Plaintiff-Respondent," "Defendant-

Appellant," "Petitioner-Appellant," "Respondent-Respondent," etc.  Parties who 

have not appealed and against whom the appeal has not been taken shall be listed 

separately and designated as they were in the trial court, e.g., "Plaintiff," 

"Defendant," "Petitioner," "Respondent." In appeals from the Surrogate's Court or 
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from judgments on trust accountings, the caption shall contain the title used in the 

trial court including the name of the decedent or grantor, followed by a listing of 

all parties to the appeal, properly designated.  In causes originating in the Appellate 

Division, the parties shall be designated "Petitioner" and "Respondent" or 

"Plaintiff" and "Defendant." 

 

(e) Docket Number.  The cover of all records, briefs and appendices shall display 

the appellate division docket number assigned to the cause, or such other 

identifying number as the court shall direct, in the upper right-hand portion 

opposite the title.   

 

 

1250.7   Form and Content of Records and Appendices; Exhibits 

 

(a) Format.  Records and appendices shall be consecutively paginated and shall 

include accurate reproductions of the submissions made to the court of original 

instance, formatted in accordance with the practice in that court.  Reproductions 

may be slightly reduced in size to fit the page and to accommodate the page 

headings required by CPLR 5529 (c), provided, however, that such reduction does 

not significantly impair readability. 

 

(b) Reproduced Full Record.  The reproduced full record shall be bound separately 

from the brief, shall include the items set forth in CPLR 5526, and shall include in 

the following order so much of the following items as shall be applicable to the 

particular cause: 

 

(1) A cover which shall contain the title of the cause on the upper portion, 

and, on the lower portion, the names, addresses, telephone numbers and 

email addresses of the attorneys, the county clerk's index or file number, the 

docket or other identifying number or numbers used in the court from which 

the appeal is taken, and the superior court information or indictment number; 

 

(2) The statement required by CPLR 553l; 

 

(3) A table of contents which shall list and briefly describe each document 

included in the record.  The part of the table relating to the transcript of 

testimony shall separately list each witness and the page at which direct, 

cross, redirect and re-cross examinations begin.  The part of the table 

relating to exhibits shall concisely indicate the nature or contents of each 
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exhibit and the page in the record where it is reproduced and where it is 

admitted into evidence;  

 

(4) The notice of appeal or order of transfer, judgment or order appealed 

from, judgment roll, corrected transcript or statement in lieu thereof, 

exhibits, and any opinion or decision in the cause; 

 

(5) An affirmation, certification, stipulation or order, settling the transcript 

pursuant to CPLR 5525; 

 

(6) A stipulation or order dispensing with reproducing exhibits, as provided 

in subdivision (c). 

 

(7) The appropriate certification, stipulation, or settlement order pursuant to 

subdivision (g). 

 

(c) Exhibits.  The parties may stipulate to dispense with reproduction of exhibits in 

the full reproduced record on grounds that (1) the exhibits are not relevant or 

necessary to the determination of an appeal, and will not be cited in the parties’ 

submissions; or (2) the exhibits, though relevant and necessary, are of a bulky or 

dangerous nature, and will be kept in readiness and delivered to the court on 

telephone notice.   

 

(d) Appendix. 

 

(1) The appendix shall include those portions of the record necessary to 

permit the court to fully consider the issues which will be raised by the 

appellant and the respondent including, where applicable, at least the 

following: 

 

(i) notice of appeal or order of transfer; 

(ii) judgment, decree or order appealed from; 

(iii) decision and opinion of the court or agency, and report of a 

referee, if any; 

(iv) pleadings, and in a criminal case, the indictment or superior court 

information; 

(v) material excerpts from transcripts of testimony or from documents 

in connection with a motion.  Such excerpts shall include all the 

testimony or averments upon which the appellant relies and upon 

which it may be reasonably assumed the respondent will rely.  Such 
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excerpts shall not be misleading or unintelligible by reason of 

incompleteness or lack of surrounding context; 

(vi) copies of relevant exhibits, including photographs, to the extent 

practicable;  

(vii) if pertinent, a statement identifying bulky, oversized or 

dangerous exhibits relevant to the appeal, as well as identifying the 

party in custody and control of each exhibit; and 

(viii) the appropriate certification, stipulation or settlement order 

pursuant to subdivision (g). 

 

(2) The appendix shall have a cover complying with subdivision (b)(1) and 

shall include the statement required by CPLR 553l and a table of contents. 

 

(3) The court may require such other contents in an appendix in a criminal 

cause as it deems appropriate. 

 

(4) If a settled transcript of the stenographic minutes, or an approved 

statement in lieu of such transcript, is not included in the submissions, the 

appellant shall cause a digital copy of such transcript or statement to be filed 

together with the brief. 

 

(e) Condensed Format of Transcripts Prohibited.  No record or appendix may 

include a transcript of testimony given at a trial, hearing or deposition that is 

reproduced in condensed format such that two or more pages of transcript in 

standard format appear on one page, unless the transcript was submitted in that 

format to the court from which the appeal is taken. 

 

(f) Settlement of Transcript or Statement.  Regardless of the method used to 

prosecute any civil cause, if the record includes a transcript of the stenographic 

minutes of the proceedings or a statement in lieu of such transcript, such transcript 

or statement shall first be either stipulated as correct by the parties or their 

attorneys or settled pursuant to CPLR 5525. 

 

(g) Certification of Record or Appendix.  A reproduced full record or an appendix 

shall be certified either by: (1) a certificate of the appellant's attorney pursuant to 

CPLR 2l05; (2) a certificate of the proper clerk; or (3) a stipulation in lieu of 

certification pursuant to CPLR 5532 or, if the parties are unable to stipulate, an 

order settling the record.  The reproduced copy containing the signed certification 

or stipulation shall be marked "Original."  A party may move to waive certification 
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pursuant to this rule for good cause shown, and shall include with the motion a 

copy of the proposed record or appendix. 

 

 

1250.8   Form and Content of Briefs 

 

(a) Cover.  The cover shall set forth the title of the action or proceeding.  The upper 

right-hand section shall contain a notation stating: whether the cause is to be 

argued or submitted; if it is to be argued, the time actually required for the 

argument; and the name of the attorney who will argue.  The lower right-hand 

section shall contain the name, address, telephone number and email address of the 

attorney filing the brief and shall indicate whom the attorney represents. 

 

(b) Appellant’s Brief.  The appellant’s brief shall include, in the following order: 

 

(1) a table of contents, which shall include (i) a list of point headings and (ii) 

the contents of the appendix, if it is not bound separately, with references to 

the initial page of each document included and of the direct, cross and 

redirect examination of each witness; 

 

(2) a table of cases (alphabetically arranged), statutes and other authorities, 

indicating the pages of the brief where they are cited;  

 

(3) a concise statement, not exceeding two pages, of the questions involved, 

set forth separately and followed immediately by the answer, if any, of the 

court from which the appeal is taken; 

 

(4) a concise statement of the nature of the case and of the facts which 

should be known to determine the questions involved, with appropriate 

citations to the reproduced record, appendix, original record or agreed 

statement in lieu of record; 

 

(5) the argument for the appellant, which shall be divided into points by 

appropriate headings distinctively printed; 

 

(6) a statement certifying compliance with printing requirements under this 

Part, on a form approved by the court, as set forth in subdivision (j); 

 

(7) in the First and Second Judicial Departments, the appellant’s brief shall 

include as an addendum the statement required by CPLR 5531; 
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(8)  in the First and Second Judicial Departments, in any civil cause 

permitted to be heard on the original record, the appellant’s brief shall 

include: 

 

(i) a copy of the order or judgment appealed from and the decision, if 

any; 

 

(ii) a copy of the opinion and findings, if any, of a hearing officer and 

the determination and decision of any administrative department, 

board or agency; and  

 

(iii) a copy of the notice of appeal or order transferring the proceeding 

to this court. 

 

(c) Respondent’s Brief.  The respondent’s brief shall conform to the requirements 

of subdivision (b), except that a counterstatement of the questions involved or a 

counterstatement of the nature and facts of the case shall be included only if the 

respondent disagrees with the statement of the appellant. 

 

(d) Reply Brief.  Any reply brief of the appellant or cross appellant shall conform 

to the requirements of subdivision (b), without repetition.  An appellant’s reply in a 

cross appeal shall include the points of argument in response to the cross appeal. 

 

(e) Sur-reply Brief.  Absent leave of the court, sur-reply briefs shall not be 

permitted.   

 

(f) Computer-generated briefs.   

 

(1) Briefs prepared on a computer shall be printed in either a serifed, 

proportionally spaced typeface such as Times Roman, or a serifed, 

monospaced typeface such as Courier.  Narrow or condensed typefaces 

and/or condensed font spacing may not be used.  Except in headings and in 

quotations of language that appears in such type in the original source, 

words may not be in bold type or type consisting of all capital letters.   

 

(i) Briefs set in a proportionally spaced typeface.  The body of a brief 

utilizing a proportionally spaced typeface shall be printed in 14-point 

type, but footnotes may be printed in type of no less than 12 points. 
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(ii) Briefs set in a monospaced typeface.  The body of a brief utilizing 

a monospaced typeface shall be printed in 12-point type containing no 

more than 10½ characters per inch, but footnotes may be printed in 

type of no less than 10 points.   

 

(2) Computer-generated appellants' and respondents' briefs shall not exceed 

14,000 words, and reply and amicus curiae briefs shall not exceed 7,000 

words, inclusive of point headings and footnotes and exclusive of signature 

blocks and pages including the table of contents, table of citations, proof of 

service, certificate of compliance, or any addendum authorized pursuant to 

subdivision (k). 

 

(g) Typewritten briefs.   

 

(1) Typewritten briefs shall be neatly prepared in clear type of no less than 

elite in size and in a pitch of no more than 12 characters per inch.  The 

original of the brief shall be signed and filed as one of the number of copies 

required by section 1250.9 of this Part.   

 

(2) Typewritten appellants' and respondents' briefs shall not exceed 50 pages 

and reply briefs and amicus curiae briefs shall not exceed 25 pages, 

exclusive of pages containing the table of contents, table of citations, proof 

of service, certificate of compliance, or any addendum authorized pursuant 

to subdivision (k). 

 

(h) Margins, line spacing and page numbering of computer-generated and 

typewritten briefs.  Computer-generated and typewritten briefs shall have margins 

of one inch on all sides of the page.  Text shall be double-spaced, but quotations 

more than two lines long may be indented and single-spaced.  Headings and 

footnotes may be single-spaced.  Pages shall be numbered consecutively. 

 

(i) Handwritten briefs.   

 

(1) Self-represented litigants and persons filing pro se supplemental briefs 

may serve and file handwritten briefs.  Such briefs shall be neatly prepared 

in cursive script or hand printing in black or blue ink.   

 

(2) Handwritten appellants' and respondents' briefs shall not exceed 50 pages 

and reply briefs and amicus curiae briefs shall not exceed 25 pages, 

exclusive of pages containing the table of contents, table of citations, proof 
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of service, certificate of compliance or any addendum authorized pursuant to 

subdivision (k).  Pages shall be numbered consecutively.  The submission of 

handwritten briefs is not encouraged.  If illegible, handwritten briefs may be 

rejected for filing by the clerk. 

 

(j) Printing Specifications Statement.  Every brief, except those that are 

handwritten, shall have at the end thereof a printing specifications statement, 

stating that the brief was prepared either on a typewriter, a computer or by some 

other specified means.  If the brief was typewritten, the statement shall further 

specify the size and pitch of the type and the line spacing used.  If the brief was 

prepared on a computer, the statement shall further specify the name of the 

typeface, point size, line spacing and word count.  A party preparing the statement 

may rely on the word count of the processing system used to prepare the brief.  The 

signing of the brief in accordance with section 130-1.1-a (a) of this Title shall also 

be deemed the signer’s representation of the accuracy of the statement. 

 

(k) Briefs may include addenda that are composed exclusively of decisions, 

statutes, ordinances, rules, regulations, local laws, or other similar matter cited 

therein that were not published or that are not otherwise readily available. 

 

 

1250.9   Time, Number and Manner of Filing of Records, Appendices and 

Briefs 

 

(a) Appellant’s Filing.  Except where the court has directed that an appeal be 

perfected by a particular time, an appellant shall file with the clerk within six 

months of the date of the notice of appeal or order granting leave to appeal: 

 

(1) if employing the reproduced full record method, an original and five hard 

copies of a reproduced full record, an original and five hard copies of 

appellant's brief, and one digital copy of the record and brief, with proof of 

service of one hard copy of the record and brief upon each other party to the 

appeal; or 

 

(2) if employing the appendix method, an original, five hard copies and one 

digital copy of appellant’s brief and appendix, with proof of service of one 

hard copy of the brief and appendix upon each other party to the appeal, and 

either: 
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(i) in the First and Second Judicial Departments, proof of service of a 

subpoena upon the clerk of the court of original instance requiring all 

documents constituting the record on appeal to be filed with the clerk 

of the Appellate Division, or  

 

(ii) in the Third and Fourth Judicial Departments, a digital copy of the 

complete record. 

 

(3) if employing the agreed statement in lieu of record method, an original 

and five hard copies of the agreed statement in lieu of record as provided in 

CPLR 5527, an original and five hard copies of appellant’s brief, and one 

digital copy of the agreed statement and the brief, with proof of service of 

one hard copy of the agreed statement and brief upon each other party to the 

appeal; or 

 

(4) if perfecting on the original record, an original and five hard copies and 

one digital copy of appellant’s brief, with proof of service of one hard copy 

of the brief upon each other party to the appeal and either: 

 

(i) in the First and Second Judicial Departments, proof of service of a 

subpoena upon the clerk of the court of original instance requiring all 

documents constituting the record on appeal to be filed with the clerk 

of the Appellate Division, or  

 

(ii) in the Fourth Judicial Department, a hard copy of the complete 

record. 

 

(5)  In the First and Second Judicial Departments, where a subpoena is 

required to be served upon the clerk of the court of original instance 

pursuant to sections 1250.9(a)(2)(i) and 1250.9(a)(4)(i) of this Part, the clerk 

from whom the papers are subpoenaed shall compile the original papers 

constituting the record on appeal and cause them to be transmitted to the 

clerk of the court, together with a certificate listing the papers constituting 

the record on appeal and stating whether all such papers are included in the 

papers transmitted.  

 

(b) Extension of time to perfect appeal.  Except where the court has directed that 

the appeal be perfected by a particular time, the parties may stipulate, or in the 

alternative an appellant may apply by letter, on notice to all parties, to extend the 

time to perfect an appeal up to 60 days.  Any such stipulation shall be filed with 
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the court.  The appellant may thereafter apply by letter, on notice to all parties, to 

extend the time to perfect by up to an additional 30 days.  Any further application 

for an extension of time to perfect the appeal shall be made by motion.   

 

(c) Respondent’s Filing.  The respondent on an appeal shall file with the clerk 

within 30 days of the date of service of the appellant’s submissions or, in the First 

Judicial Department, in accordance with the court’s published terms calendar: 

 

(1) under the full record method, the agreed statement in lieu of record 

method, or when perfecting on the original record, an original and five hard 

copies and one digital copy of the respondent’s brief, with proof of service 

of one hard copy of the brief upon each party to the appeal; or 

 

(2) under the appendix method, an original and five hard copies and one 

digital copy of the respondent’s brief and appendix, if any, with proof of 

service of one hard copy of the brief and appendix, if any, upon each party to 

the appeal. 

 

(d) Appellant’s Reply.  The appellant shall file with the clerk an original, five hard 

copies and one digital copy of the appellant’s reply brief, with proof of service of 

one hard copy of the brief upon each party to the matter, within 10 days of the date 

of service of the respondent’s submissions or, in the First Judicial Department, in 

accordance with the court’s published terms calendar. 

 

(e) Pro se or unrepresented parties shall be exempt from the requirement of the 

filing of a digital copy of any brief or other document. 

 

(f) Cross Appeals; Concurrent Appeals from Single Order or Judgment; 

Consolidation of Appeals from Multiple Orders or Judgments. 

 

(1) Cross appeals.  In a cross appeal:   

 

(i) The appealing parties shall consult and make best efforts to 

stipulate to a briefing schedule.  In the First Judicial Department, if 

the parties fail to stipulate to an alternative briefing schedule, the 

cause shall be perfected in accordance with the court’s published 

terms calendar, and shall not be governed by the time parameters set 

forth in subsections (iv) through (vi).  
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(ii) The appealing parties shall file a joint record or joint appendix 

certified as provided in section 1250.7(g) of this Part and shall share 

equally the cost of that record or appendix; 

 

(iii) The party that first perfects the appeal shall be denominated the 

appellant-respondent;  

 

(iv) A respondent-appellant’s answering brief shall include the points 

of argument on the cross appeal and, unless the parties have stipulated 

otherwise, shall be filed and served within 30 days after service of the 

first appeal brief;   

 

(v) An appellant-respondent’s reply brief shall include the points of 

argument in response to the cross-appeal and, unless the parties have 

stipulated otherwise, shall be filed and served within 30 days after 

service of the answering brief; 

 

(vi) Unless the parties have stipulated otherwise, a respondent-

appellant’s reply brief, if any, shall be served within 10 days after 

service of appellant's reply brief. 

 

(2) Concurrent appeals from a single order or judgment.  In concurrent 

appeals, the appellants shall perfect the appeals together, without motion, in 

the period measured from the date of the latest notice of appeal.  The 

appellants shall file a joint record or joint appendix certified as provided in 

section 1250.7(g) of this Part and shall share equally the cost of that record 

or appendix. 

 

(3) Appeals from multiple orders or judgments.  When an appellant takes 

appeals from multiple orders and judgments arising out of the same action or 

proceeding, the appellant may perfect the appeals together, without motion 

and upon a single record or appendix, provided that each appeal is perfected 

in a timely manner pursuant to this Part.   

 

(4) Absent an order of the court, appeals from orders or judgments in 

separate actions or proceedings cannot be consolidated but may, upon 

written request of a party, be scheduled by the court to be heard together on 

the same day. 
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(g) Extensions of Time to File and Serve Responsive Briefs.  Except where the 

court has directed that answering or reply briefs be served and filed by a particular 

time, an extension of time to serve and file such briefs may be obtained as follows: 

  

(1) By initial stipulation or application.  The parties may stipulate or a party 

may apply by letter on notice to all parties to extend the time to file and 

serve an answering brief by up to 30 days, and to file a reply brief by up to 

10 days.  Not more than two such stipulations or applications shall be 

permitted.  A stipulation shall not be effective unless promptly filed with the 

court.  Any further application shall be made by motion.  In the First Judicial 

Department, extensions by stipulation shall be filed by a date set forth in the 

court’s published terms calendar, and shall put a matter over to any later 

term other than the June Term. 

 

(2) By motion.  A party may move to extend the time to file and serve a 

brief. 

 

(h) Leave to File Oversized Brief.  An application for permission to file an 

oversized brief shall be made to the clerk by letter stating the number of words or 

pages by which the brief exceeds the limits set forth in this section and the reasons 

why submission of an oversized brief is necessary.  The letter shall be 

accompanied by a copy of the proposed brief and printing specifications statement.   

 

(i) Constitutionality of State Statute.  Where the constitutionality of a statute of the 

State is involved in a matter in which the State is not a party, the party raising the 

issue shall serve a copy of the brief upon the Attorney General of the State of New 

York, and file proof of service with the court.  The Attorney General may 

thereupon intervene in the appeal. 

 

 

1250.10   Dismissal of a Matter 

 

(a) Civil Matters.  In the event that an appellant fails to perfect a civil matter within 

six months of the date of the notice of appeal, the order of transfer, or the order 

granting leave to appeal, as extended pursuant to section 1250.9(b) of this Part, the 

matter shall be deemed dismissed without further order.   

 

(b) Criminal Matters.  The court upon its own motion or the motion of a 

respondent may dismiss a criminal appeal pursuant to CPL 470.60. 
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(c) Motion to Vacate Dismissal.  When an appeal or proceeding has been deemed 

dismissed pursuant to subdivision (a) or by order of the court for failure to perfect, 

a motion to vacate the dismissal may be made within one year of the date of the 

dismissal.  In support of the motion, the movant shall submit an affidavit setting 

forth good cause for vacatur of the dismissal, an intent to perfect the appeal or 

proceeding within a reasonable time, and sufficient facts to demonstrate a 

meritorious appeal or proceeding. 

 

 

1250.11   Additional Rules Relating to Criminal Appeals 

 

(a) Poor Person Relief and Assigned Counsel. 

 

(1) Continuation of eligibility for assigned counsel on appeal.  Where a 

sentencing court has granted a defendant’s application for poor person relief 

on appeal pursuant to CPL 380.55, the Appellate Division may, upon receipt 

of a properly filed notice of appeal and a copy of the order, assign appellate 

counsel or provide other relief without the need for further motion or 

application. 

 

(2) Continuation of assigned counsel in People’s appeal.  Unless otherwise 

ordered by the court, a defendant represented in the superior court by 

assigned counsel shall continue to be represented by that counsel on an 

appeal taken by the People.   

 

(b) Application for Certificate Granting Leave to Appeal in a Criminal Matter. 

 

(1) An application for a certificate granting leave to appeal to the Appellate 

Division shall  

 

(i) be made, in writing, within 30 days after service of the order upon 

the applicant; 

 

(ii) provide 15 days’ notice to the District Attorney; 

 

(iii) be filed with proof of service; and  

 

(iv) be submitted without oral argument.   
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(2) The moving papers for a certificate granting leave to appeal shall be 

addressed to the court for assignment to a justice, shall state that no prior 

application for such certificate has been made, and shall set forth:  

 

(i) the return date;  

 

(ii) the name and address of the party seeking leave to appeal and the 

name of the District Attorney;  

  

(iii) the indictment number; and   

  

(iv) the questions of law or fact which ought to be reviewed. 

 

(3) The moving papers shall include:  

  

(i) a copy of the order sought to be reviewed;  

 

(ii) a copy of the decision of the court below or a statement that there 

was none; and  

 

(iii) a copy of all submissions filed with the trial court. 

 

(4) Answering submissions or a statement that there is no opposition to the 

application shall be served and filed not later than one business day before 

the return date stated in the application.   

 

(c) Exhibits.  If required by the court in a criminal appeal, in lieu of submitting 

original physical exhibits (e.g., weapons or contraband) to the court, the appellant 

may file a stipulation of the parties identifying the particular exhibits, identifying 

the party in custody and control of each exhibit and providing that each exhibit 

shall be made available to the court upon the request of the clerk. 

 

(d) Briefs.   

 

(1) There shall be included at the beginning of the main brief submitted by 

an appellant in any criminal cause a statement setting forth the order or 

judgment appealed from; the sentence imposed, if any; whether an 

application for a stay of execution of judgment pending determination of the 

appeal was made and, if so, the date of such application; whether an order 

issued pursuant to CPL 460.50 is outstanding, the date of such order, the 
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name of the judge who issued it and whether the defendant is free on bail or 

on his or her own recognizance; and whether there were codefendants in the 

trial court, the disposition with respect to such codefendants, and the status 

of any appeals taken by such codefendants.   

 

(2) Briefs in criminal appeals shall otherwise conform to the requirements of 

section 1250.8 of this Part.   

 

(3) Assigned counsel shall file proof of mailing of a copy of briefs filed on 

behalf of a defendant to the defendant at his or her last known address.   

 

(e) Expedited appeal of an order reducing an indictment or dismissing an 

indictment and directing the filing of a prosecutor's information.   

 

(1) At the request of either party, the court shall give preference to the 

hearing of an appeal from an order reducing an indictment or dismissing an 

indictment and directing the filing of a prosecutor's information (CPL 

210.20 (6) (c); 450.20 (1-a); 450.55), and shall determine the appeal as 

expeditiously as possible.   

 

(2) The appellant's brief in such an appeal shall include an appendix 

containing a copy of the notice of appeal, the indictment, the order appealed 

from and any underlying decision.  The respondent's brief may also include 

an appendix, if necessary.  The appellant shall file, separate from the 

appendix, one copy of the grand jury minutes under seal.   

 

(f) Application for Withdrawal of Assigned Appellate Counsel Pursuant to Anders 

v California (386 US 738 [1967]).  When assigned appellate counsel files a brief 

pursuant to Anders v California, counsel shall additionally either  

 

(1) file proof that the following were mailed to the defendant at his or her 

last known address: (i) a copy of the brief, and (ii) a copy of a letter to the 

defendant advising that he or she may file a pro se supplemental brief and, if 

he or she wishes to file such a brief, that he or she must notify the court no 

later than 30 days after the date of mailing of counsel’s letter of the intention 

to do so; or 

 

(2) in the Fourth Judicial Department, move to be relieved as counsel 

pursuant to People v. Crawford, 71 A.D.2d 38 (4th Dept. 1979). 
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(g) Pro Se Supplemental Briefs in Criminal Appeals Involving Assigned Counsel.  

When assigned appellate counsel does not file a brief pursuant to Anders v 

California, a defendant wishing to file a pro se supplemental brief shall  

 

(1) in the First and Second Judicial Departments, move for permission to do 

so not later than 45 days after the date of mailing to the defendant of a copy 

of the brief filed by counsel; the affidavit in support of the motion shall 

briefly set forth the points that the defendant intends to raise in the 

supplemental brief; or 

 

(2) in the Third and Fourth Judicial Departments, file the pro se 

supplemental brief not later than 45 days after the date of mailing to the 

defendant of a copy of the brief filed by counsel.   

 

(h) Appeal from an Order Concerning a Grand Jury Report.   

 

(1) The mode, time and manner for perfecting an appeal from an order 

accepting a report of a grand jury pursuant to CPL 190.85 (1) (a), or from an 

order sealing a report of a grand jury pursuant to CPL 190.85 (5), shall be in 

accordance with the provisions of this Part governing appeals in criminal 

cases.   

 

(2) An appeal from such an order shall be a preferred cause.   

 

(3) The record, briefs and other documents on such an appeal shall be sealed 

and not be available for public inspection except as permitted by CPL 

190.85 (3).   

 

 

1250.12   Transferred Proceedings 

 

(a) Transferred CPLR Article 78 Proceedings.  Unless otherwise directed by the 

court, a proceeding commenced pursuant to CPLR article 78 and transferred to the 

Appellate Division pursuant to CPLR 7804(g) shall be governed in the same 

manner as an appeal under this Part, with the time to file the petitioner’s brief 

measured from the date of the order of transfer.   

 

(b) Transferred Human Rights Law Proceedings (Executive Law § 298).   
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(1) A proceeding under the Human Rights Law which is transferred to the 

Appellate Division for disposition shall be prosecuted upon the original 

record, which shall include: 

 

(i) copies of all submissions filed in the Supreme Court; 

(ii) the decision of the Supreme Court, or a statement that no decision 

was rendered; 

(iii) the order of transfer; and 

(iv) the original record before the State Division of Human Rights, 

including a copy of the transcript of the public hearing. 

 

(2) In all other respects every proceeding so transferred shall be governed by 

this Part in the same manner as an appeal, with the time to perfect measured 

from the date of the order of transfer. 

 

(3) In the event that the original record that was before the State Division of 

Human Rights was not previously submitted to the Supreme Court, the 

Division shall file the original record with the Appellate Division within 45 

days after entry of, or service upon it of a copy of the order of transfer. 

 

 

1250.13   Original Special Proceedings 

 

(a) Return date.  Unless otherwise required by statute or court directive, original 

special proceedings commenced in the Appellate Division, including original 

proceedings pursuant to CPLR article 78, shall be made returnable at 10:00 a.m.  

on any Monday or on such other days as the court may direct, with a return date 

not less than 20 days after service of the notice of verified petition and petition on 

each respondent. 

 

(b) Necessary documents.   

 

(1) Unless otherwise required by statute, a petitioner shall file the original 

and a digital copy of the notice of petition or order to show cause, the 

petition and the filing fee as required by CPLR 8022.   

 

(2) Proof of service of a hard copy of the notice of petition (or order to show 

cause) and the petition on each respondent shall be filed not later than 15 

days after the applicable statute of limitations has expired (see CPLR 306-b). 
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(3) Each respondent shall serve a hard copy, and shall file a hard copy and a 

digital copy, of an answer or other lawful response, the record before the 

respondent, the transcript of the hearing, if any, and the determination and 

findings of the respondent. 

 

(c) Briefing and Original Record in Original Special Proceedings.   

 

(1) In the following original special proceedings commenced in the First and 

Second Judicial Departments, the petitioner shall file an original, five copies 

and a digital copy of a brief, with proof of service of one hard copy of the 

brief upon each other party to the proceeding, within six months of the date 

of service of the answer: 

 

(i) Eminent Domain Procedure Law § 207; 

(ii) Public Service Law §§ 128 or 170; 

(iii) Labor Law §§ 220 or 220-b; 

(iv) Public Officers Law § 36; and 

(v)  Real Property Tax Law § 1218. 

 

In all other special proceedings commenced in the First and Second Judicial 

Departments, further briefing shall not be required, and the court shall 

determine the matter on the original submissions. 

 

(2) In all original special proceedings filed in the Third and Fourth Judicial 

Departments, the petitioner shall file an original, five hard copies and one 

digital copy of the petitioner’s brief, with proof of service of one hard copy 

of the brief upon each other party to the proceeding within six months of the 

date of service of the answer, or pursuant to such briefing schedule that the 

court may issue. 

 

(3) In original special proceedings where briefing is required, the respondent 

to the petition shall file within 30 days of the date of service of the 

petitioner’s brief, or, in the First Judicial Department, in accordance with the 

court’s published terms calendar, an original, five hard copies and one 

digital copy of the respondent’s brief, with proof of service of one hard copy 

of the brief upon each other party to the proceeding.  Not more than ten days 

after service of the respondent’s brief, or, in the First Judicial Department, in 

accordance with the court’s published terms calendar, the petitioner may file 

an original, five hard copies and one digital copy of the petitioner’s reply 

brief, if any. 
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(4) In original special proceedings where briefing is required, the period of 

time within which to file the petitioner’s brief or respondent’s brief may be 

extended in the manner provided for the extension of time to perfect and 

appeal or to file and serve responsive briefs set forth in sections 1250.9(b) 

and 1250.9(g) of this Part. 

 

(5) All original special proceedings will be heard upon the original record, 

which shall include: (A) the notice of petition or order to show cause and 

petition; (B) the original record before the respondent, including a copy of 

the transcript of the hearing, if any; and (C) the determination and findings 

of the respondents. 

 

 

1250.14   Miscellaneous Appeals and Proceedings 

 

(a) Annexation Proceedings.  Annexation proceedings shall be prosecuted as set 

forth in General Municipal Law article 17. 

 

(b) Election Appeals.  Appeals in proceedings brought pursuant to any provision of 

the Election Law shall be prosecuted upon the original record, pursuant to a 

scheduling directive of the court or clerk, with the filing and service of briefs in 

such number and manner as the court shall direct.   

 

(c) Appeals from the Workers’ Compensation Board and Unemployment Insurance 

Appeal Board.  Appeals from decisions of the Workers’ Compensation Board and 

the Unemployment Insurance Appeal Board shall be prosecuted exclusively before 

the Appellate Division, Third Judicial Department, in accordance with the rules 

established by that court.   

 

(d) Original Proceedings under the Education Law, Public Health Law and Tax 

Law.  Proceedings seeking review of determinations pursuant to Education Law § 

6510, Public Health Law § 230-c or Tax Law § 2016 shall be prosecuted 

exclusively before the Appellate Division, Third Judicial Department, in 

accordance with the rules established by that court.   

 

(e) Appeals of Compensation Awards to Judicial Appointees.  If the sole issue 

sought to be reviewed on appeal is the amount of compensation awarded to a 

judicial appointee (i.e., referee, arbitrator, guardian, guardian ad litem, conservator, 

committee of the person or a committee of the property of an incompetent or 
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patient, receiver, person designated to perform services for a receiver, such as but 

not limited to an agent, accountant, attorney, auctioneer or appraiser, person 

designated to accept service), the cause may be prosecuted by motion or as an 

appeal.  In such event, the review may be had on the original record, and briefs 

may be filed at the option of the parties.   

 

(f) Appeals from the Appellate Term.  When the court has made an order granting 

leave to appeal from an order of the Appellate Term, the appellant shall file with 

the clerk of the Appellate Term a copy of the order.  Thereafter the appeal may be 

brought on for argument by the filing of briefs in the same manner as any other 

cause. 

 

(g) Submitted facts (CPLR 3222).  An original agreed statement of facts in an 

action submitted to the court pursuant to CPLR 3222 shall be filed in the office of 

the county clerk, and a copy shall be appended to appellant's brief together with a 

statement required by CPLR 5531.  Briefs shall be served and filed in the manner 

and in accordance with the time requirements prescribed by section 1250.9 of this 

Part. 

 

 

1250.15   Calendar Preference; Calendar Notice; Oral Argument; Post-

Argument Submissions 

 

(a) Calendar Preference. 

 

(1) By letter.  A party seeking and entitled by law to a preference in the 

hearing of an appeal shall provide prompt notice by letter to the court setting 

forth the basis for such preference. 

 

(2) By motion.  A party not entitled to a preference by law may move for a 

calendar preference for good cause shown.   

 

(b) Calendar Notice.  Notification that a cause has been placed on the calendar 

shall be published on the court’s website.  The court may also arrange for 

publication of such notice in a daily law journal or other newspaper or periodical 

regularly published within the Judicial Department. 

 

(c) Oral Argument.   
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(1) Oral Argument Generally.  Oral argument shall be permitted unless 

proscribed by court rule or, in a particular cause, by the court in its 

discretion.  Parties who do not file a brief on appeal shall not be permitted to 

argue a cause. 

 

(2) Oral Argument by Permission.  Where oral argument is proscribed by 

rule, a party may seek leave of the court therefor by filing of a letter 

application, on notice to all parties, or by motion where required by the 

court, within 7 days of the filing of the respondent’s brief.  The application 

or motion shall specify the reasons why oral argument is appropriate and the 

amount of time requested. 

 

(3) Failure to Request Oral Argument.  In the event that any party's main 

brief shall fail to set forth the appropriate notations indicating that the cause 

is to be argued and the time required for argument, the cause will be deemed 

to have been submitted without oral argument by that party. 

 

(4) Failure to Appear for Oral Argument.  Where counsel or a self-

represented litigant fails to appear timely for oral argument, the matter shall 

be deemed to have been submitted without oral argument by that party. 

 

(5) Rebuttal.  Prior to beginning argument, the appellant may orally request 

permission to reserve a specific number of minutes for rebuttal in the First 

and Third Judicial Departments.  The time reserved shall be subtracted from 

the total time assigned to the appellant.  The respondent may not request 

permission to reserve time for sur-rebuttal. 

 

(d) Post-Argument Submissions.  Post-argument submissions are discouraged, and 

may be made only with leave of the court. 

 

 

 

1250.16   Decisions, Orders and Judgments; Costs; Remittitur; Motions for 

Reargument or Leave to Appeal to the Court of Appeals 

 

(a) Decisions, Orders and Judgments.  A decision, order or judgment of the court 

on a cause shall be deemed entered on the date upon which it was issued.  Unless 

otherwise directed by the court, copies of the court’s decisions, orders and 

judgments shall be posted on the court’s website.   
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(b) Costs.  Costs upon an appeal under CPLR 8107 shall be allowed only as 

directed by the court in each case.  In the absence of a contrary direction, the award 

by the court of costs in any matter shall be deemed to include disbursements in 

accordance with CPLR 8301(a).   

 

(c) Remittitur.  Unless otherwise ordered by the court, an order determining an 

appeal shall be remitted, together with the record on appeal, to the clerk of the 

court of original instance. 

 

(d) Motion for Reargument or Leave to Appeal to the Court of Appeals. 

 

(1) Time of motion.  A motion for reargument of or leave to appeal to the 

Court of Appeals from an order of the court shall be made within 30 days 

after service of the order of the court with notice of entry.   

 

(2) Reargument.  An affidavit or affirmation in support of a motion for 

reargument shall briefly set forth the points alleged to have been overlooked 

or misapprehended by the court. 

 

(3) Leave to appeal to the Court of Appeals. 

 

(i) An affidavit or affirmation in support of a motion for leave to 

appeal to the Court of Appeals shall briefly set forth the questions of 

law sought to be reviewed by the Court of Appeals and the reasons 

that the questions should be reviewed by the Court of Appeals. 

 

(ii) In a civil matter, a motion for leave to appeal to the Court of 

Appeals shall, to the extent practicable, be determined by the panel of 

justices that determined the appeal. 

 

(iii) In a criminal matter, a motion for leave to appeal to the Court of 

Appeals may be submitted to any member of the panel of justices that 

determined the appeal.  The affidavit or affirmation in support of the 

motion shall state that no other application for leave to appeal to the 

Court of Appeals has been made.  Service of a copy of an order on an 

appellant as required by CPL 460.10 (5) (a) shall be made pursuant to 

CPLR 2103.   
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1250.17   Fees of the Clerk of the Court 

 

(a) Fees.  The clerk of the court shall be entitled to the following fees, which shall 

be payable in advance: 

 

(1) upon the filing of a record on a civil appeal or statement in lieu of record 

on a civil appeal and upon the filing of a notice of petition or order to show 

cause commencing a special proceeding, $315. 

 

(2) upon the filing of each motion or cross motion with respect to a civil 

appeal or special proceeding, $45, except that no fee shall be imposed for a 

motion or cross motion which seeks leave to appeal as a poor person 

pursuant to CPLR 1101 (a). 

 

(3) such other fees as the court shall direct. 

  

(b) Exemptions.  Notwithstanding the foregoing, no party shall be required to pay a 

filing fee hereunder where such party demonstrates entitlement to an exemption 

from the payment of such fee under statute or other authority. 
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Part 850      RULES OF PRACTICE 

 

850.1  General Provisions and Definitions 

 

(a) The Practice Rules of the Appellate Division 

 

The Practice Rules of the Appellate Division are embodied in Part 1250 of the 

New York Rules of Court (22 NYCRR Part 1250) and the Electronic Filing Rules 

of the Appellate Division are embodied in Part 1245 (22 NYCRR Part 1245).  The 

Rules of Practice of the Appellate Division, Third Judicial Department are 

intended to supplement the Practice Rules of the Appellate Division.  Where there 

is a conflict between this Part and Parts 1250 and 1245, this part controls when 

practicing within the Third Judicial Department. 

 

(b) Definitions 

 

All of the definitions contained in section 1250.1 of the Practice Rules of the 

Appellate Division are incorporated herein unless otherwise indicated. 

 

(c) Court Sessions 

 

Unless otherwise directed by the court, court sessions shall commence at 1:00 

p.m., except on Friday and the last session day of a term, when they shall 

commence at 9:30 a.m.  A term of court shall be deemed to continue until the day 

on which the next term convenes, and the court may reconvene at any time during 

recess.   

 

 

850.2  [Reserved] 

 

 

850.3  Initial Filings; Active Management of Causes; Settlement or Mediation 

Program 

 

Initial Filings.  The initial filings required in civil appeals pursuant to section 

1250.3 (a) of the Practice Rules of the Appellate Division shall not apply to 

appeals from the Unemployment Insurance Appeal Board or the Workers' 

Compensation Board.   
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850.4  Motions 

 

(a) Motions or Applications Which Include Requests for Interim Relief. 

 

(1) Notice.  A party seeking relief as provided in section 1250.4 (b) (1) of 

the Practice Rules of the Appellate Division shall, in addition to the notice 

required by section 1250.4 (b) (2), provide advance notice to the court of its 

intention to present the application or order to show cause.  To the extent 

practicable, the notice required by section 1250.4 (b) (2) and by this section 

shall be accompanied by a copy of the papers the party seeking relief intends 

to present to the court for filing.  The affidavit or affirmation of notice 

required by section 1250.4 (b) (2) shall state the manner in which the 

proposed filing was served.   

 

(2) Oral argument.  Where the notice required by subdivision (1) has been 

given, the party seeking relief and/or the party opposing the relief sought 

may request the opportunity to present argument to the justice to whom the 

application or order to show cause will be presented, which request shall be 

determined in the discretion of that justice.  

 

(b) Admission Pro Hac Vice.  An application for admission pro hac vice, pursuant 

to 1250.4 (e) of the Practice Rules of the Appellate Division, shall be made in the 

form of a motion. 

 

(c) Leave to File Amicus Curiae Brief.  A motion for permission to serve and file 

an amicus curiae brief, made pursuant to 1250.4 (f) of the Practice Rules of the 

Appellate Division, shall include one original, five hard copies and one digital 

copy of the proposed brief with proof of service of one hard copy of the brief upon 

each other party to the appeal or proceeding.  

 

 

850.5  Methods of Perfecting Causes 

 

Where perfection of a cause by the original record method has been authorized by 

statute or order of the court, the appellant's brief shall contain an appendix which 

shall be printed or otherwise reproduced as provided in sections 1250.6 and 1250.7 

of the Practice Rules of the Appellate Division.   

 

 

850.6  [Reserved] 
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850.7  Form and Content of Records and Appendices; Exhibits 

 

(a) Exhibits.  Exhibits under a respondent's control or under the control of a third 

person shall be filed either pursuant to a five-day written demand served by the 

appellant upon a respondent or pursuant to a subpoena duces tecum issued in 

accordance with CPLR article 23.  The appellant shall also file with the brief proof 

of service of such a demand or subpoena together with a list of all relevant 

exhibits.  

 

(b) Certification of Record or Appendix 

  

(1) Reproduced Full Record.  A reproduced full record or appendix shall be 

certified as provided in section 1250.7 (g) of the Practice Rules of the 

Appellate Division. Any dispute concerning the certification of the record or 

appendix or the contents of a record or appendix so certified shall be 

directed to the court from which the appeal is taken. 

  

(2) Single Copy of the Record.  When the appendix method is used, in 

addition to the requirements of section 1250.9 (a) (2) of the Practice Rules of 

the Appellate Division, the appellant is directed to file with the clerk of this 

court, with proof of service of a copy upon each party to the appeal, one hard 

copy of the complete record, accompanied by: (1) a stipulation in lieu of 

certification pursuant to CPLR 5532; (2) a certificate of the appellant's or 

petitioner's attorney, pursuant to CPLR 2105, after giving each other party 

20 days' notice and not having received any objections or proposed 

amendments to the record, together with an attorney affirmation certifying 

compliance with the requirements of this section; or (3) if the record is 

incapable of being certified by either of those methods, an order settling the 

record by the court from which the appeal is taken. 

     

 

850.8  [Reserved] 

 

 

850.9  Time, Number and Manner of Filing of Records, Appendices and Briefs 

 

(a) Appellant's Filing.  An appellant employing the appendix method pursuant to 

section 1250.9 (a) (2) of the Practice Rules of the Appellate Division shall, in 

addition to the digital copy required by section 1250.9 (a) (2) (ii), file with the 

Court a hard copy of the complete record.    
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(b) Digital Submissions.  

(1) Any document required to be digitally filed pursuant to section 1250.9 of 

the Practice Rules of the Appellate Division shall comply with the technical 

specifications for electronically filed documents set forth in Attachment A to 

the Electronic Filing Rules of the Appellate Division (22 NYCRR 1245) and 

shall be uploaded in a manner provided on this Court's website located at 

www.nycourts.gov/ad3.   

 

(2) Documents filed electronically through NYSCEF shall satisfy the digital 

filing  requirements of section 1250.9 of the Practice Rules of the Appellate 

Division. 

 

(3) Where a litigant or an attorney is exempt from the digital filing 

requirement pursuant to section 1250.9 (e) of the Practice Rules of the 

Appellate Division, such litigant or attorney shall be required to file an 

additional unbound hard copy of any document filed pursuant to sections 

1250.9 (a), (c) or (d). 

 

(c) Extension of time to perfect appeal.  Where a A motion for an extension of time 

to perfect an appeal or proceeding is required by made pursuant to section 1250.9 

(b) of the Practice Rules of the Appellate Division, such motion shall be supported 

by an affidavit setting forth a reasonable excuse for the delay and an intent to 

perfect the appeal or proceeding within a reasonable time. 

 

(d) Extensions of time to file and serve responsive briefs.  Where a  A motion for 

an extension of time to file and serve a responsive brief is required by made 

pursuant to section 1250.9 (g) (1) of the Practice Rules of the Appellate Division, 

or is permitted by 1250.9 (g) (2) of the Practice Rules of the Appellate Division, 

such motion shall be supported by an affidavit setting forth a reasonable excuse for 

the delay and an intent to file and serve the brief within a reasonable time. 
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850.10  Dismissal of a Matter 

 

Civil Matters.  In addition to those circumstances set forth in section 1250.10 (a) of 

the Practice Rules of the Appellate Division, in the event that a petitioner fails to 

perfect an original special proceeding within six months of the date of the service 

of the answer by complying with the requirements of section 1250.13 (c) (2) of the 

Practice Rules of the Appellate Division, the matter shall be deemed dismissed 

without further order. 

 

850.11  Additional Rules Relating to Criminal Appeals 

 

(a) Transcript of Proceedings.  Where poor person status has been granted by this 

court, the clerk of the court from which the appeal is taken, after service upon the 

clerk of a copy of the decision of this court, shall furnish without charge to a 

person granted permission to proceed as a poor person one copy of the transcript of 

all proceedings in the matter and one copy of any other paper or document on file 

which is material and relevant to the appeal, and shall forward another copy of the 

transcript to the clerk of this court, who shall attach it to the single copy of the 

record upon which the appeal shall be prosecuted.  

 

(b) Where a court has directed that the appeal be perfected by a particular date, the 

appellant may apply by letter, on notice to all parties, to extend the time to perfect 

the appeal.  Where counsel has been assigned, any request for an extension of time 

to perfect the appeal made more than one year after the assignment date shall be 

made by motion.  Any application or motion shall state the following: the date of 

the judgment of conviction; whether the conviction was by trial or plea; whether 

defendant is free on bail; the date the notice of appeal was filed; the date the 

transcript and other record documents were ordered; whether the transcript and 

other record documents have been received; the reason for the request; and the 

anticipated date that the appeal is expected to be perfected.  All extension 

applications and motions must be accompanied by proof of service upon the 

District Attorney and the defendant.  

 

(c) Respondent's Filing.  Absent court order directing otherwise, the respondent on 

a criminal appeal shall file a respondent's brief and appendix with the clerk within 

30 days of the date of the acceptance of the appellant's submissions. 

 

 

(d) Notwithstanding the provisions of sections 1250.9 (a) and 1250.10 (a) and (b) 

of the Practice Rules of the Appellate Division, an appeal authorized by the 
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Criminal Procedure Law shall be deemed to have been abandoned where the 

appellant shall fail to apply for permission to proceed as a poor person and/or for 

assignment of counsel or shall fail to perfect the appeal within twenty-four months 

after the date of the notice of appeal; and the clerk of this court shall not accept for 

filing any record, brief or appendix beyond the twenty-four-month period unless 

directed to do so by order of the court.  Such an order shall be granted only 

pursuant to a motion on notice supported by an affidavit setting forth a reasonable 

excuse for the delay, in addition to any information required by 850.11 (b). 

 

(e) In addition to the items specified in 1250.7 (d), an appendix in a criminal cause 

shall contain a copy of the indictment and a complete transcript of the sentencing 

minutes.  

 

(f)  Where only sentence in issue.  When the sole question raised on appeal 

concerns the legality, propriety or excessiveness of the sentence imposed, the 

appeal may be heard upon a shortened record on appeal consisting of the notice of 

appeal, sentencing minutes and minutes of the plea, if appellant pleaded guilty. The 

record, which shall be clearly labeled "Record on Appeal from Sentence," shall 

contain a statement pursuant to CPLR 5531 and shall be stipulated to or settled in 

the manner provided in section 850.7 (b) of these rules.   A copy of the presentence 

report shall be filed with the clerk. 

 

 

850.12  [Reserved] 

 

 

850.13  Original Special Proceedings 

 

All original special proceedings will be heard either upon the reproduced full 

record method or appendix method.  In all original special proceedings, the 

appellant shall file an original and five copies of a reproduced full record on 

review or one single copy of the record and an original and five copies of an 

appendix. The record shall be stipulated to by the parties and shall otherwise 

comply with section 1250.13 of the Practice Rules of the Appellate Division.  
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850.14  Miscellaneous Appeals and Proceedings 

 

(a) Unemployment insurance appeals.  An appeal from a decision of the 

Unemployment Insurance Appeal Board may be prosecuted in accordance with 

written instructions which are available from the clerk of the court or the 

Department of Law, Employment Security Bureau.  There are no filing fees 

associated with Unemployment Insurance appeals.   

 

(b) Workers' compensation appeals.  An appeal from a decision of the Workers' 

Compensation Board shall be prosecuted in accordance with sections 1250.6 and 

1250.7 of the Practice Rules of the Appellate Division.  In addition, the record 

shall contain a record list and a copy of each item identified in the record list, 

including those items the appellant reasonably assumes will be relied upon by a 

respondent. 

 

(1) Record list. 

 

(i) The appellant shall prepare a list of the papers relevant to those 

issues intended to be presented for review by the court. 

 

(ii) Unless, within 45 days after service of a notice of appeal, the 

Workers' Compensation Board shall vacate, modify or rescind the 

decision which is the subject of the appeal, within 30 days after 

expiration of said 45 days or, in the event the board sooner determines 

that it will not vacate, modify or rescind the decision, within 30 days 

after the board serves a notice of such determination on the appellant, 

the appellant shall serve a copy of the proposed record list upon the 

Attorney General and each party affected by the board decision, 

together with a written stipulation reciting that the papers, testimony 

and exhibits listed therein constitute all of the papers necessary and 

relevant to the issues.  The appellant shall also serve upon the parties 

affected a written request to stipulate to the contents of the record list 

within 20 days. Within 20 days after such service, any party so served 

may make objections or amendments to the record list and serve them 

upon the appellant. 

 

(iii) Within 20 days after service of a proposed record list, a party 

respondent shall serve upon the appellant any proposed objections or 

amendments thereto. The appellant and the objecting party shall have 

20 days thereafter in which to agree upon the objections and 
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amendments to the record list and to stipulate in writing thereto. If 

they are unable to agree, within 10 days after expiration of said 20 

days, the appellant shall make application to the board for settlement 

of the record list. A copy of the board's decision shall be attached to 

the record list. 

 

(iv) If a party timely served with a proposed record list shall fail to 

serve objections or amendments within 20 days, the record list shall 

be deemed correct as to that party, and the appellant shall affix to the 

record on appeal an affirmation certifying to the timely service of the 

proposed record list and request to stipulate and to the failure of one 

or more parties to comply with the request or to make objections or 

amendments thereto within the time prescribed.  

 

(v) When filing the record on appeal, the appellant shall file the record 

list, together with the stipulation, board decision or affirmation. 

 

(vi) A decision of the board upon an application to settle a record list 

shall be reviewable by motion pursuant to section 1250.4 of the 

Practice Rules of the Appellate Division. The moving papers shall 

contain a copy of the board decision and the papers submitted to the 

board upon the application.  Where necessary, the court will obtain 

the board's file for use on the motion. 

 

(2) Form and content of record.  A record on an appeal pursuant to section 

23 of Workers' Compensation Law shall comply as to form with sections 

1250.6 and 1250.7 of the Practice Rules of the Appellate Division. 

 

(3) Certification of record.  The record on appeal shall be certified as true 

and correct by the secretary or other designee of the Workers' Compensation 

Board, by a certificate of the appellant's attorney pursuant to CPLR 2105, or 

by a stipulation in lieu of certification pursuant to CPLR 5532. 

 

(4) Remittitur.  Upon entry of an order on the court's decision, the record on 

appeal shall be remitted to the Attorney General with a copy of the order for 

filing with the Workers' Compensation Board. 

 

(c) Sex Offender Registration Act (SORA) appeals.  An appeal authorized by 

Correction Law sections 168-d (3) and 168-n (3) shall be prosecuted in accordance 

147



with section 1250.11 of the Practice Rules of the Appellate Division and with 

section 850.11 of this Part.   

 

 

(d) Original Proceedings under the Education Law and Public Health Law.   The 

Record on Review and briefs filed in proceedings seeking review of determinations 

pursuant to Education Law § 6510 or Public Health Law § 230-c shall comply with 

sections 1250.6 and 1250.7 and shall otherwise be prosecuted in accordance with 

section 1250.13 of the Practice Rules of the Appellate Division and section 850.13 

of these rules. 

 

(e) Original proceedings under the Tax Law.   The Record on Review and briefs 

filed in proceedings seeking review of determinations pursuant to Tax Law 2016 

shall comply with sections 1250.6 and 1250.7 and shall otherwise be prosecuted in 

accordance with 1250.13 of the Practice Rules of the Appellate Division and 

850.13 of these rules.  The stipulated record shall also include the determination of 

the administrative law judge, the decision of the tax appeals tribunal, the 

stenographic transcript of the hearing before the administrative law judge, the 

transcript of any oral proceedings before the tax appeals tribunal and any exhibit or 

document submitted into evidence at any proceeding in the division of tax appeals 

upon which such decision is based. 

 

 

850.15  Calendar Preference; Calendar Notice; Oral Argument; Post-

Argument Submissions 

 

Unless otherwise permitted by the court, oral argument shall not be allowed in the 

following cases: 

 

(a) appeals from the Workers' Compensation Board; 

 

(b) appeals from the Unemployment Insurance Appeal Board; 

 

(c) appeals from judgments of conviction in criminal cases challenging only the 

legality, propriety or excessiveness of the sentence imposed; 

 

(d) appeals in or transfers of CPLR article 78 proceedings in which the sole issue 

raised is whether there is substantial evidence to support the challenged 

determination; and 
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(e) any other case in which the court, in its discretion, determines that argument is 

not warranted. 

 

 

850.16  Decisions, Orders and Judgments; Costs; Remittitur; Motions for 

Reargument or Leave to Appeal to the Court of Appeals 

 

(a) The orders, judgments, appointments, assignments and directions of the court 

shall be signed by the presiding justice, the clerk of the court or a deputy clerk of 

the court.   

 

(b) Costs in workers' compensation, unemployment insurance appeals and 

proceedings commenced in this court shall be taxed by the clerk in accordance 

with CPLR 8403. 

 

 

850.17  Fees of the Clerk of the Court   

 

In addition to the fees provided for in section 1250.17 of the Practice Rules of the 

Appellate Division, pursuant to Judiciary Law ' 265, the clerk of the court is 

entitled to receive for and on behalf of the state: 

 

(1) For a large, embossed certificate attesting to admission as an attorney 

and  counselor at law, twenty-five dollars ($25). 

 

(2) For a printed certificate attesting to admission, good standing and 

registration as an attorney and counselor at law, ten dollars ($10). 
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Electronic Filing Rules of the Appellate Division 

 

Approved by Joint Order of the Departments of the New York State 

Supreme Court, Appellate Division 

December 12, 2017 

 

 

1245.1. Definitions.   

 

For purposes of this section: 

 

(a)  The term “NYSCEF” shall mean the New York State Courts Electronic Filing 

System, and the “NYSCEF site” shall mean the New York State Courts Electronic Filing 

System website located at www.nycourts.gov/efile. 

 

(b)  The phrase “authorized e-filer” shall mean a person who has registered as an 

authorized e-filing user with the NYSCEF system pursuant to 22 NYCRR 202.5-b (c). 

 

(c)  Any reference to the “court” or the “Appellate Division” means the Appellate 

Division of the Supreme Court of the State of New York for the Judicial Department 

having jurisdiction over the cause or matter; any reference to the “clerk” means the clerk 

of that court or a designee, unless the context of usage indicates the clerk of another 

court. 

 

(d)  The word “cause” or “matter” includes an appeal, a special proceeding transferred to 

the Appellate Division pursuant to CPLR 7804 (g), a special proceeding initiated in the 

Appellate Division, and an action submitted to the Appellate Division pursuant to CPLR 

3222 on a case containing an agreed statement of facts upon which the controversy 

depends. 

 

(e)  The word “document” shall mean a brief, motion, application, record, appendix, or 

any other paper relating to a cause or matter.  “Document” shall not include 

correspondence, other than letter applications. 

 

(f)  The phrase “electronically file” or “e-file” shall mean the filing and service of a 

document in a cause or matter by electronic means through the NYSCEF site.    

 

(g) The phrase “hard copy” shall mean a document in paper format.   

 

(h)  The phrase “exempt litigant” or “exempt attorney” shall mean, respectively, an 

individual or attorney who is exempt from e-filing pursuant to section 1245.4 of this Part.   

  

 

1245.2. Designation of Case Types Subject to E-filing.  

 

The court may designate e-filing in such cases and case types as it deems appropriate. 
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1245.3. Entry of Initial Information for Electronic Filing.  

 

(a)  Appeals or Transferred Matters – Entry of Contact Information.  In any appeal or 

transferred proceeding of a type designated by the Appellate Division for e-filing, 

counsel for the appellant or the petitioner, unless an exempt attorney, shall within 14 days 

of filing of a notice of appeal, or entry of an order granting leave to appeal, or entry of an 

order transferring a matter to the Appellate Division: 

 

(1) register or confirm registration as an authorized e-filer with NYSCEF; and  

 

(2) enter electronically in NYSCEF such information about the cause and parties, 

and e-file such documents, as the court shall require. 

 

(b)  Appeals or Transferred Matters – Service of Notice of Appellate Case or Docket 

Number.  In any matter described in subdivision (a), counsel for the appellant or the 

petitioner, unless an exempt attorney, shall within seven days of receipt from the court of 

an appellate case or docket number for the matter: 

 

(1) serve upon all parties in hard copy as provided by CPLR 2103 notification of 

that case or docket number, together with other pertinent information about the 

case and such documents as the court shall require, on a form approved by the 

Appellate Division; and 

 

(2) e-file proof of service of this notification. 

 

(c)  Original Proceedings – Commencement by Electronic Filing.  Unless an exempt 

attorney, counsel for a petitioner commencing an original proceeding of a type designated 

by the Appellate Division for e-filing shall:   

 

(1)  register or confirm registration as an authorized e-filer with NYSCEF;  

 

(2)  e-file the notice of petition (or order to show cause), petition and supporting 

documents;  

 

(3)  obtain from the court a case or docket number for the matter; and  

 

(4)  serve upon all parties in hard copy as provided in CPLR 2103 and court rule 

 

(i)  the notice of petition (or order to show cause), petition and supporting 

documents; and  

 

(ii)  on a form approved by the Appellate Division, notification of the case 

or docket number; and  

 

(5)  e-file proof of service of the submissions specified in subsection (4). 
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(d)  Entry of Information by Respondents and Other Parties.  Within 20 days of service of 

the notification of the case or docket number as required in subdivision (b) or (c), counsel 

of record to each other party to the matter, unless an exempt attorney, shall:  

 

(1)  register or confirm registration as an authorized e-filer with NYSCEF; and 

 

(2) enter electronically in NYSCEF such contact information and additional 

information as the court may require. 

 

 (e)  Designation of Other Persons and Electronic Filing Agents. 

 

(1) An authorized e-filer may designate another person to e-file a document on his 

or her behalf using the authorized e-filer’s user identification and password, but 

shall retain full responsibility for any such e-filed document. 

 

(2) Designation of an electronic filing agent.  An authorized e-filer may designate 

another person or entity, including an appellate printer, to e-file documents on his 

or her behalf as a filing agent if that agent is also an authorized e-filer.  Such 

filing agent shall e-file a statement of authorization, in a form approved by the 

Appellate Division, prior to or together with the first e-filing in that action by the 

agent.  The principal authorized e-filer shall retain full responsibility for any 

document e-filed by such filing agent. 

 

1245.4. Exemptions of Certain Persons from Electronic Filing.   

 

(a)  Personal Exemptions.  The following persons are exempt from e-filing, and shall file, 

serve and be served in hard copy:  

 

(1) “exempt litigants,” who shall be unrepresented litigants other than litigants 

who voluntarily participate in e-filing as set forth in subdivision (d); and  

 

(2) “exempt attorneys,” who shall be attorneys who certify in good faith, on a 

form provided by the Appellate Division, that they lack either (i) the computer 

hardware and/or connection to the internet and/or scanner or other device by 

which documents may be converted to an electronic format; or (ii) the requisite 

knowledge in the operation of such computers and/or scanners necessary to 

participate, pursuant to CPLR 2111 (b) (3) (A) or (B).  Such certification shall be 

served on all parties and filed with the court in hard copy. 

 

(b)  Notice of Hard Copy Filing.  An exempt attorney shall include with each document 

filed in hard copy in an e-filed matter a notice of hard copy filing on a form provided by 

the court.   
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(c)  Entry of Information the Other Parties.  The court may direct another party to scan 

and upload documents filed in hard copy by an exempt attorney or exempt litigant, and to 

enter additional case information in NYSCEF. 

 

(d)  Voluntary Participation.  A pro se or unrepresented litigant may voluntarily 

participate in e-filing in a cause or matter by: 

 

(1) recording his or her consent electronically in the manner provided at the 

NYSCEF site;  

 

(2) registering as an authorized e-filer with the NYSCEF site, and entering case 

and contact information about the particular cause; and 

 

(3) e-filing documents as provided under this Part.   

 

(e)  Withdrawal of Consent.  An unrepresented litigant who has consented to participate 

voluntarily in e-filing in a matter may withdraw such consent at any time by filing and 

serving on all parties a notice of intent to cease e-filing, on a form provided by the 

Appellate Division.     

 

1245.5. Electronic Filing and Service. 

 

(a)  All authorized e-filers who have entered information for a particular cause as set 

forth in sections 1245.3 (a), (c) or (d) or 1245.4 (d) of this Part shall thereafter e-file and 

be served electronically in that matter. 

 

(b)  Prior to the expiration of the 20-day period for entry of information described in 

section 1245.3 (d) of this Part, filing and service of documents by, and service upon, 

parties who have not entered such information shall be in hard copy.   

 

(c)  Upon expiration of the 20-day period for entry of information described in section 

1245.3 (d) of this Part, service and filing by and upon all parties other than exempt 

attorneys and exempt litigants shall be by e-filing.  Thereafter, an attorney who has 

neither entered information nor given notice as an exempt attorney pursuant to section 

1245.4 (a) (2) of this Part shall be deemed served with any e-filed document. 

 

(d)   At all times, service by and upon, and filing by, exempt attorneys and exempt 

litigants shall be in hard copy.  E-filers shall e-file proof of any service made in hard 

copy.  

 

(e)  Site Instructions.  Technical instructions for e-filing documents shall be set forth on 

the NYSCEF site (www.nycourts.gov/efile). 

 

(f)  Formatting.  In addition to compliance with the court’s general rules for document 

formatting, e-filed documents filed pursuant to this Part shall comply with the formatting 

requirements set forth in attachment A. 
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1245.6. Hard Copy Filing and Service. 

 

(a)  Filing of Additional Hard Copies. 

 

(1)  Unless otherwise directed by the court, authorized e-filers shall, in addition to 

submitting electronic filings, file hard copies of documents as follows: 

 

(i)  appellate briefs, records, appendices, agreed statements in lieu of 

record: one original and five copies. 

 

(ii)  papers in original proceedings, transferred proceedings, motions, 

applications:  such number as required by court rule in matters not subject 

to e-filing. 

  

(2)  Authorized e-filers shall delay the filing of such additional hard copies of 

documents until receipt of email notification that the clerk has reviewed and 

approved the electronic version of the document, and shall file the hard copies 

within two business days of such notification.  A failure to file such additional 

hard copies of documents shall cause the filing to be deemed incomplete. 

 

(b)  Filing of Unbound Copy of Documents by Exempt Attorneys and Exempt Litigants.  

Exempt attorneys and exempt litigants filing and serving documents in hard copy shall 

additionally file, together with the bound copy or copies of the document in such number 

as required by court rule, a single unbound copy of the filing, containing no staples or 

binding other than easily removable clips or rubber bands.   

 

(c)  Motions and Applications Seeking Emergency Relief.  Where a motion or application 

seeks interim or emergency relief, the court may permit the initial submissions of a party 

or parties to be filed and served in hard copy, and e-filed thereafter.  All such filings, 

other than filings by an exempt litigant, shall be accompanied by a notice of hard copy 

submission on a form approved by the Appellate Division. 

 

(d)  Technical Failure.   

 

(1)  If the NYSCEF site is subject to technical failure pursuant to 22 NYCRR 

202.5-b (i), authorized e-filers shall file and serve documents in hard copy and e-

file those documents within three business days after restoration of normal 

operations at that site.  

 

(2) If an authorized e-filer is unable to e-file a document because of technical 

problems with his or her computer equipment or internet connection, the e-filer 

shall file and serve the document in hard copy, together with a notice of hard copy 
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submission in a form approved by the Appellate Division, and shall e-file those 

documents within three business days thereafter.  

 

1245.7. Timeliness of Filing and Service; Rejection by Clerk.   

 

(a)  Filing of E-filed documents.  For purposes of timeliness under a statute or court rule 

or directive, an e-filed document is deemed filed when:  

 

(1) the document has been electronically transmitted to the NYSCEF site; and  

 

(2) the appropriate fee, if any, has been paid to the court either through the 

NYSCEF site or, where permitted, by delivery to the office of the Clerk. 

 

(b)  Service of E-filed Documents.  Upon receipt of an e-filed document and appropriate 

fee, if any, NYSCEF shall immediately notify all e-filers in the matter of the receipt and 

location of the document.  For purposes of timeliness of service under a statute or court 

rule, at the issuance of such notification the document shall be deemed served upon all 

parties other than exempt attorneys and exempt litigants. 

 

(c)  Rejection by the Clerk.  An e-filed document deemed filed for purposes of timeliness 

under this Part may thereafter be reviewed and rejected by the Clerk for any reason 

provided by this Part or any applicable statute, rule or order, or as otherwise unsuitable 

for filing.   

 

(d)  Hard Copy Filing or Service.  The timeliness of service or filing in hard copy 

pursuant to these rules shall be as provided by statute or court directive. 

 

1245.8.  Confidentiality; Sealed Documents; Redaction.   

 

E-filed matters deemed confidential by statute or court directive, as well as sealed 

documents or documents that are the subject of an application to seal in an e-filed matter, 

shall be filed and maintained on the NYSCEF site in a manner that precludes viewing by 

the public and such other persons as the case may require.  In all matters, authorized e-

filers shall attest to compliance with statutory redaction requirements (e.g., General 

Business Law § 399-ddd) and relevant sealing requirements in filings.   

 

1245.9. Authorized Record; Scanning of Documents by Clerk. 

 

(a)  The court may deem documents e-filed or uploaded by the parties to be the official 

record of a cause or matter.  

 

(b)  The clerk may scan and upload hard copy filings in a cause, and may deem such 

uploaded documents to be the official record copy of the filing.  
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1245.10. Rejection of Non-Compliant Documents; Modification of Electronic Filing 

Procedures. 

 

(a)  Rejection of Documents.  The clerk may refuse to accept for filing or e-filing any 

document that does not comply with this Part or any applicable statute, rule or order, or is 

otherwise unsuitable for filing, and may direct that the document be refiled. 

 

(b)  Modification of Procedures.  The court or its designee may at any time modify or 

discontinue e-filing in a matter for good cause shown.   
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ATTACHMENT A 
 

 

 

Formatting Requirements for Documents Electronically Filed 
 

 

1.     General.   In addition to compliance with the court’s general rules for document formatting, 

e-filed documents filed pursuant to this Part shall 

 

 a. be identical in content to the hard copy; 

 

 b. comply with text searchable PDF archival format (PDF/A); 

 

 c. contain bookmarks linking the tables of contents of briefs and records to the  

  corresponding page of the document; 

 

 d. be paginated to correspond to the hard copy; and 

 

 e. be scanned at a resolution sufficient to ensure legibility. 

 

2. Multiple Volumes.  Each volume of a multi-volume record or appendix shall be 

submitted as a separate e-filed document. 

 

3. Corrections.  Where the court directs filing of corrected documents, such corrected 

documents shall be filed electronically and by hard copy. 

 

4. PDF Initial View.  The “initial view” of a PDF shall be the Bookmarks Panel and Page. 

 

5. PDF File Size.  E-filed documents shall each be no greater than 100MB in size. 

 

================== 

 

 Please consult the electronic filing webpage of each Department of the Appellate 

Division for additional information about these formatting requirements. 
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State of New York
Supreme Court, Appellate Division

Third Judicial Department
P. O. Box 7288, Capitol Station 
Albany, New York 12224-0288

Phone  (518) 471-4777 
    Fax  (518) 471-4750

AD3ClerksOffice@nycourts.gov

Robert D. Mayberger 
Clerk of the Court

E-filing rules in the Third Department apply as follows:

◾ As of March 1, 2018, the e-filing rules apply to: 

            • Appeals in those civil actions commenced by summons and complaint in 
              Supreme Court originating in the Third Judicial District in which the notice of 
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◾ As of April 1, 2018, the e-filing rules will also apply to: 
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            • Appeals in those civil proceedings commenced in Family Court 
               in which the appeal is perfected on or after January 2, 2019.
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MOTION FAQs

Q: How do I make a motion?
  

A: If a party needs to seek incidental relief from the Court during the course of 
an appeal or proceeding, such party must make a motion, which may be 
brought on by a notice of motion or order to show cause.  Motion practice 
in this Court is governed by Section 1250.4 of the Practice Rules of the 
Appellate Division and Section 850.4 of this Court's rules (22 NYCRR 
1250.4, 850.4).  All purpose motion forms, with instructions, are available 
on this Court's website at www.nycourts.gov/ad3.

Q:  How can I maintain the status quo during an appeal?

A: Where compliance with the terms of a judgment or order during the 
pendency of an appeal threatens to change the status quo and render that 
appeal academic, the appellant may seek a stay of enforcement pursuant to 
CPLR 5519. Where ongoing acts not commanded or forbidden by the 
judgment or order would similarly tend to render the appeal academic, the 
appellant may move for an injunction pursuant to CPLR 5518. In either 
case, if the threat of change is imminent, the appellant may bring on a 
motion for a stay or injunction by an order to show cause containing a 
temporary restraining order (TRO) that would maintain the status quo 
during the pendency of the motion (CPLR 5518; see also Family Ct Act § 
1114 [b]).

A party seeking a temporary restraining order must give reasonable notice 
of: (1) the date and time, and location where the order to show cause will be
presented and (2) the relief being requested.  The proposed order to show 
cause must be accompanied by a copy of the papers the party seeking relief 
intends to present to the Court for filing (22 NYCRR 1250.4 [b] [2]). 
Absent exigent circumstances, the custom is to provide such notice by 
telephone at least 24 hours in advance.  In addition to the notice required by
22 NYCRR 1250.4 (b) (2), the party seeking relief is also required to 
provide advance notice to the Court of its intention to present the 
application or order to show cause (22 NYCRR 850.4 [a] [1]).  To the 
extent practicable, the party seeking relief shall also provide the Court with 
a copy of the papers the party intends to present to the Court for filing (22 
NYCRR 850.4 [a] [1]).  

159



Q:  When and where can I present an order to show cause for signature?

A: Once notice has been provided to the Court pursuant to 22 NYCRR 850.4 
(a) (1), the party seeking relief will be advised as to when and where the 
order to show cause may be presented for signature. 

Q: When and where are motions returnable? 

A: A motion brought on by notice of motion must: (1) be made returnable at 
10:00 a.m. on a Monday, or if Monday is a legal holiday, the first business 
day of the week (22 NYCRR 1250.4 [a] [1]), (2) be served in accordance 
with CPLR 2103 and (3) must be made on notice as required by CPLR 
2214. The return date of a motion brought on by order show cause and the 
method and time of its service are fixed by the Justice who signs the order 
to show cause. All motions are returnable at the Appellate Division 
courthouse in the Robert Abrams Building for Law and Justice, P.O. Box 
7288, Capitol Station, Albany, New York 12224-0288. 

Q: How many copies of motion papers are required? 

A: Only the original is required. 

Q: Are motions submitted or argued? 

A: All motions are submitted. 

Q: Must I appear on the return date?
 

A: The Court does not call a motion calendar and no appearance on the return 
date is permitted or required (22 NYCRR 1250.4 [a] [8]). 

Q: Can I seek an adjournment of a motion?
 

A: One adjournment, for a period of 7 or 14 days, shall be permitted upon 
written consent of the parties to the appeal, filed no later than 10:00 a.m. on
the return date (22 NYCRR 1250.4 [a] [9]). Alternatively, a request for an 
adjournment, supported by a showing of good cause, may be made by letter 
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to the Court's motion department or by facsimile transmission to (518) 471-
4747, with a copy to each party to the appeal or proceeding. 

Q: Can I seek more time to serve and file answering or reply papers? 

A: Requests for additional time to answer a motion may be made by letter to 
the Court's motion department or by facsimile transmission to (518) 471-
4747, with a copy to each party to the appeal or proceeding. 

Q: Is there a fee to make a motion or cross motion? 

A: The fee for filing a motion or cross motion regarding a civil appeal or 
special proceeding is $45 (CPLR 8022 [b]). However, there is no fee for a 
motion or cross motion that seeks poor person relief pursuant to CPLR 1101
(a).  Additionally, no fee is required for a motion or cross motion made in 
the context of an unemployment insurance appeal.   
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Supreme Court of the State of New York 
Appellate Division:  Judicial Department 

Informational Statement (Pursuant to 22 NYCRR 1250.3 [a]) - Civil

Case Title:  Set forth the title of the case as it appears on the summons, notice of petition or order to 
show cause by which the matter was or is to be commenced, or as amended. 

For Court of Original Instance 

Date Notice of Appeal Filed 

For Appellate Division 

Case Type Filing Type 

☐ Civil Action

☐ CPLR article 75 Arbitration

☐ CPLR article 78 Proceeding

☐ Special Proceeding Other

☐ Habeas Corpus Proceeding

☐ Appeal

☐ Original Proceedings
☐ CPLR Article 78

☐ Eminent Domain 

☐ Labor Law 220 or 220-b

☐ Public Officers Law § 36

☐ Real Property Tax Law § 1278 

☐ Transferred Proceeding
☐ CPLR Article 78

☐ Executive Law § 298

☐ CPLR 5704 Review

Nature of Suit: Check up to three of the following categories which best reflect the nature of the case. 

☐ Administrative Review ☐ Business Relationships ☐ Commercial ☐ Contracts
☐ Declaratory Judgment ☐ Domestic Relations ☐ Election Law ☐ Estate Matters
☐ Family Court ☐ Mortgage Foreclosure ☐ Miscellaneous ☐ Prisoner Discipline & Parole
☐ Real Property
(other than foreclosure)

☐ Statutory ☐ Taxation ☐ Torts

- against -

Informational Statement - Civil
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Appeal 
Paper Appealed From (Check one only): If an appeal has been taken from more than one order or 

judgment by the filing of this notice of appeal, please 
indicate the below information for each such order or 
judgment appealed from on a separate sheet of paper. 

☐ Amended Decree
☐ Amended Judgement
☐ Amended Order
☐ Decision
☐ Decree

☐ Determination
☐ Finding
☐ Interlocutory Decree
☐ Interlocutory Judgment
☐ Judgment

☐ Order
☐ Order & Judgment
☐ Partial Decree
☐ Resettled Decree
☐ Resettled Judgment

☐ Resettled Order
☐ Ruling
☐ Other (specify):

Court: County: 
Dated: Entered: 
Judge (name in full): Index No.: 
Stage:    ☐ Interlocutory  ☐  Final  ☐  Post-Final Trial:    ☐  Yes  ☐  No      If Yes:  ☐  Jury   ☐  Non-Jury 

Prior Unperfected Appeal and Related Case Information 

Are any appeals arising in the same action or proceeding currently pending in the court?  ☐ Yes   ☐  No
If Yes, please set forth the Appellate Division Case Number assigned to each such appeal. 

Where appropriate, indicate whether there is any related action or proceeding now in any court of this or any other 
jurisdiction, and if so, the status of the case: 

Original Proceeding 

Commenced by:    ☐ Order to Show Cause  ☐  Notice of Petition  ☐  Writ of Habeas Corpus Date Filed: 
Statute authorizing commencement of proceeding in the Appellate Division: 

Proceeding Transferred Pursuant to CPLR 7804(g) 

Court: County: 
Judge (name in full): Order of Transfer Date: 

CPLR 5704 Review of Ex Parte Order: 

Court: County: 
Judge (name in full): Dated: 

Description of Appeal, Proceeding or Application and Statement of Issues 

Description:  If an appeal, briefly describe the paper appealed from.  If the appeal is from an order, specify the relief 
requested and whether the motion was granted or denied.  If an original proceeding commenced in this court or transferred 
pursuant to CPLR 7804(g), briefly describe the object of proceeding.  If an application under CPLR 5704, briefly describe the 
nature of the ex parte order to be reviewed. 

Informational Statement - Civil
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Issues:  Specify the issues proposed to be raised on the appeal, proceeding, or application for CPLR 5704 review, the grounds 
for reversal, or modification to be advanced and the specific relief sought on appeal.

Party Information 

  
Instructions:  Fill in the name of each party to the action or proceeding, one name per line.  If this form is to be filed for an 
appeal, indicate the status of the party in the court of original instance and his, her, or its status in this court, if any. If this 
form  is to be filed for a proceeding commenced in this court, fill in only the party’s name and his, her, or its status in this 
court.

No. Party Name Original Status Appellate Division Status 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

Informational Statement - Civil
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Attorney Information 

Instructions:  Fill in the names of the attorneys or firms for the respective parties.  If this form is to be filed with the 
notice of petition or order to show cause by which a special proceeding is to be commenced in the Appellate Division, 
only the name of the attorney for the petitioner need be provided.  In the event that a litigant represents herself or 
himself, the box marked “Pro Se” must be checked and the appropriate information for that litigant must be supplied 
in the spaces provided. 

Attorney/Firm Name: 
Address: 
City: State: Zip: Telephone No: 
E-mail Address:
Attorney Type:  ☐ Retained     ☐  Assigned     ☐  Government     ☐  Pro Se     ☐  Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above): 
Attorney/Firm Name: 
Address: 
City: State: Zip: Telephone No: 
E-mail Address:
Attorney Type:  ☐ Retained     ☐  Assigned     ☐  Government     ☐  Pro Se     ☐  Pro Hac Vice
Party or Parties Represented (set forth party number(s) from table above): 
Attorney/Firm Name: 
Address: 
City: State: Zip: Telephone No: 
E-mail Address:
Attorney Type:  ☐ Retained     ☐  Assigned     ☐  Government     ☐  Pro Se     ☐  Pro Hac Vice
Party or Parties Represented (set forth party number(s) from table above): 
Attorney/Firm Name: 
Address: 
City: State: Zip: Telephone No: 
E-mail Address:
Attorney Type:  ☐ Retained     ☐  Assigned     ☐  Government     ☐  Pro Se     ☐  Pro Hac Vice
Party or Parties Represented (set forth party number(s) from table above): 
Attorney/Firm Name: 
Address: 
City: State: Zip: Telephone No: 
E-mail Address:
Attorney Type:  ☐ Retained     ☐  Assigned     ☐  Government     ☐  Pro Se     ☐  Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above): 
Attorney/Firm Name: 
Address: 
City: State: Zip: Telephone No: 
E-mail Address:
Attorney Type:  ☐ Retained     ☐  Assigned     ☐  Government     ☐  Pro Se     ☐  Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above): 
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 Old Rule New Rule Local Rule 

Motions 800.2 (a) 1250.2 (a);  

1250.4;  

850.4 

Special Proceedings 800.2 (b), (c) 1250.13;  

1250.14 

850.13 

Stays 800.2 (d) 1250.4 (b) (1) 850.4 

Leave Applications 800.3 1250.4 (c); 1250.11 (b);  

1250.16 (d) 

850.4 (c) 

Methods of Prosecuting 

Appeals 

800.4 1250.5;  

1250.9 

850.5 

850.9 

Record on Appeal 800.5 1250.6; 

1250.7 

850.7 

Transcript 800.6 1250.7 (f)  

Certification of Record 800.7 1250.7 (g) 850.7 (b) 

Form & Content of 

Appendix 

800.8 (b) 1250.7 (d)*  

Form & Content of Brief 800.8 (a) 1250.8*  

Filing & Service of 

Papers 

800.9 1250.9* 850.9 

Oral Argument 800.10 1250.15 (c) 850.15 

Calendar 800.11 1250.15 (a)  

Deemed Abandoned 800.12 1250.10* 850.10 

Family Court Appeals 800.13 1250.4 (d) (3)  

Criminal Appeals 800.14 1250.11 850.11 

Grand Jury Appeals 800.15 1250.11 (h)  

Election Appeals 800.16 1250.14 (b)  

Unemployment Insurance 

Appeals 

800.17 1250.14 (c) 850.14 (a) 

Workers' Compensation 

Appeals 

800.18 1250.14 (c) 850.14 (b) 

Transferred Proceedings 800.19 1250.12  

State Human Rights 

Matters 

800.20 1250.12 (b)  

Action on Submitted 

Facts 

800.21 1250.14 (g)  

Orders; Costs 800.22 1250.16 (b) 850.16 (b) 

Fees 800.23 1250.17 850.17 

Pre-Calendar Statement 800.24-a 1250.3 (a)* 850.3 

Settlement Program 800.24-b 1250.3 (c)  

* Indicates a substantial change in appellate procedure. 
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 New Rule Local Rule Old Rule 

General Provisions & 

Definitions 

1250.1  850.1  

Settlement/Withdrawal of 

Motion/Appeal/Proceeding 

1250.2   

Initial Filings/Settlement 

Program 

1250.3* 850.3 800.24-a 

800.24-b 

Motions 1250.4  

 

850.4 800.2 

800.13 

Methods of Perfecting 

Causes 

1250.5 

 

850.5 800.4 

Reproduction of Records, 

Appendices, Briefs 

1250.6  800.5 

Form and Content of 

Records, Appendices 

1250.7*  850.7 800.6 

800.7 

800.8 

Form and Content of 

Briefs 

1250.8*  800.8 

Time, Number, Manner of 

Filing 

1250.9* 850.9 800.9 

Dismissal of a Matter 1250.10* 850.10 800.12 

Additional Rules for 

Criminal Appeals 

1250.11 850.11 800.3 

800.14 

800.15 

Transferred Proceedings 1250.12  800.19 

800.20 

Original Special 

Proceedings 

1250.13 850.13 800.2 

Miscellaneous 

Appeals/Proceedings  

1250.14 850.14 800.16 

800.18 

800.17 

800.21 

Calendar/Oral 

Argument/Post-Argument 

Submissions 

1250.15 800.15 800.10 

800.11 

Decisions/ 

Costs/Remittitur/ Motions 

for Reargument or Leave 

to Appeal 

1250.16 850.16 800.22 

 

Fees 1250.17 850.17 800.23 

*Indicates a substantial change in appellate procedure. 
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I. APPEALS AS OF RIGHT       

A. Individual Jurisdictional Predicates 

An appeal as of right must meet one of the following statutory jurisdictional 
predicates (CPLR 5601) or it is subject to dismissal upon motion or by the Court 
sua sponte (see 22 NYCRR 500.10). 

 

1. Two-Justice Dissent at the Appellate Division -- CPLR 5601(a) 

  a. The dissent must be on a question of law (compare Scheer v 
Koubek, mot to dismiss appeal denied 69 NY2d 983 [1987] 
[difference between majority and dissent centered on conflicting 
interpretations of Insurance Law and consequent conclusion as to 
whether plaintiff made out a prima facie case: legal question] and 
Matter of Gardstein v Kemp & Beatley, Inc., mot to dismiss appeal 
denied 61 NY2d 900 [1984] [dispute between majority and dissent 
focuses on sufficiency (not weight) of the evidence to support 
finding of corporate oppression of shareholder: legal question] with 
Merrill v Albany Med. Center Hosp., appeal dismissed 71 NY2d 990 
[1988] [dissent predicated on unpreserved issues] and Matter of 
Cindy M.G. v Michael A., appeal dismissed 71 NY2d 948 [1988] 
[difference between majority and dissent based on differing view of 
underlying facts, not applicable legal standard]; see generally 
Arthur Karger, Powers of the New York Court of Appeals § 6:15, at 
203-207 [3d ed rev 2005]). 

 
  b. The dissent must be in appellant's favor (Matter of Barron & Vesel v 

Gammerman, cross appeal dismissed 63 NY2d 671 [1984]; 
Christovao v Unisul-Uniao de Coop. Transf., 41 NY2d 338 [1977]). 

 
c. The Appellate Division order must be final. 
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2. Constitutional Question -- CPLR 5601(b)(1) -- Appeal from Final Appellate 

 Division Order  

The constitutional question must be both directly involved in the Appellate  
Division order and substantial.  The appellant has the burden of  
establishing the direct involvement of the constitutional question (see  
Karger, § 39, at 245). 

 
  a. Direct Involvement (see Karger, § 7:8; 7:9-7:10,  

at 231-243). 
   i. The constitutional question must have been properly raised 

in the courts below.  Thus, the issue must be preserved 
before the court of original instance (Matter of Schulz v State 
of New York, 81 NY2d 336, 344 [1983]; Matter of Shannon 
B., appeal dismissed 70 NY2d 458, 462 [1987]), and raised 
again at, or at least be passed upon by, the Appellate 
Division on an appeal to that court, if one was taken (see 
Matter of Skenesborough Stone, Inc. v Village of Whitehall, 
appeal dismissed 95 NY2d 902 [2000]). 

 
   ii. The Appellate Division must have taken a view of the case 

that necessarily required it to pass upon the constitutional 
issue raised.  Thus, an appeal will be dismissed where the 
Appellate Division's decision rests on an independent 
nonconstitutional ground (Marwanqa v Human Resources 
Admin., mot to dismiss appeal granted 69 NY2d 1037 [1987] 
[Statute of Limitations]; Matter of Fossella v Dinkins, appeal 
dismissed 66 NY2d 162,168 [1985] [statutory grounds]; 
Matter of Cioffi v Town of Guilderland, appeal dismissed 69 
NY2d 984 [1987] [mootness]; Burns v Egan, appeal 
dismissed 68 NY2d 806 [1986] [res judicata, laches, 
standing]). 

 
  b. Substantiality (see Karger, §7:5, at 226-228)  

Whether a substantial constitutional question is presented is a 
determination that must be made on a case by case basis.  The 
Court has examined the nature of the constitutional interest at 
stake, the novelty of the constitutional claim, whether the argument 
raised may have merit, and whether a basis has been established 
for distinguishing a state constitutional claim (if asserted) from a 
federal constitutional claim.  The Court has stated that questions 
that have been "clearly resolved against an appellant's position . . . 
lack the degree of substantiality necessary to sustain an appeal as 
of right under CPLR 5601(b)(1)" (Matter of David A.C., 43 NY2d 
708, 709 [1977]).  On the other hand, a constitutional argument 
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need not  prevail on the merits to support an appeal on 
constitutional grounds (see Rose v Moody, 83 NY2d 65, 69 [1993]). 

 
 3. Constitutional Question -- CPLR 5601(b)(2) -- Direct Appeal from Court of 

  Original Instance (When That Court Is Not the Appellate Division) 

 
  a. The only question involved must be the constitutionality of a 

statutory provision; where issues are involved that must be 
resolved in addition to the constitutional question, the appeal is 
transferred to the Appellate Division (Jetro Cash and Carry Enters. 
v State of New York Dept. of Taxation and Fin., appeal transferred 
81 NY2d 776 [1992] [discussion of plaintiff's possible failure to 
exhaust administrative remedies]; Town of Brookhaven v State of 
New York, appeal transferred 70 NY2d 999 [1998] [Court required 
to determine whether disputed material issues of fact existed prior 
to determining whether summary judgment could be granted on 
constitutional claims; threshold finality inquiry]; Matter of Morley v 
Town of Oswegatchie, appeal transferred 70 NY2d 925 [1987] 
[question of statutory interpretation that could be dispositive of 
constitutional question]; New York State Club Assn. v City of New 
York, appeal transferred 67 NY2d 717 [1986] [ripeness, standing, 
subject matter jurisdiction, issue whether declaratory judgment 
action is proper vehicle to test constitutionality of legislative 
enactment]; Kerrigan v Kenny, appeal transferred 64 NY2d 1109 
[1985] [mootness]).   

 
b. The effectiveness of a stipulation to eliminate nonconstitutional 

issues will be strictly scrutinized by the Court.  Presence of 
nonconstitutional issues is fatal to a direct appeal.  

 
4.  Stipulation for Judgment Absolute -- CPLR 5601(c) (see Karger, §§ 

  8:1-8:2, at 251-285; 12 Weinstein-Korn-Miller, NY Civ Prac ¶¶  5601.13,  

  5601.16) 

 
  a. The Appellate Division must grant a new trial or hearing (as 

opposed to a first or initial hearing) (Matter of Knight-Ridder 
Broadcasting v Greenberg, mot to dismiss appeal denied 69 NY2d 
875 [1987]; Matter of Town of Highlands v Weyant, appeal 
dismissed 30 NY2d 948 [1977]; see also CPLR 5615). 

 
  b. The stipulation for judgment absolute must not be illusory.  Such 

was the case where a judgment was originally entered in plaintiff's 
favor on liability but awarding plaintiff no damages and the 
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Appellate Division reversed and ordered a new trial on damages.  
Even if defendant lost on appeal, a new trial would still have to be 
held to determine the amount of the damages to which plaintiff was 
entitled.  Thus, defendant gave up nothing by stipulating to 
judgment absolute (Goldberg v Elkom Co., appeal dismissed 36 
NY2d 914 [1975]). Likewise, where a defendant stipulates to 
judgment absolute on the issue of liability in the event of an 
affirmance, no appeal lies pursuant to CPLR 5601(c).  A stipulation 
for judgment absolute must effect a final determination of the action 
as to both liability and damages (Lusenskas v Axelrod, appeal  
dismissed 81 NY2d 300 [1993]).  The stipulation, to be effective, 
must be for judgment absolute.  Thus, a plaintiff-appellant who 
stipulates only to a reduction in the damages awarded at trial -- as 
opposed to dismissal of the complaint -- may not appeal pursuant 
to CPLR 5601(c) (Hedgepeth v Merz, appeal dismissed 70 NY2d 
836 [1987]).   

 
  c. In this regard, it is worth noting that the Appellate Division does not 

have the power to grant leave to appeal on a certified question from 
an order granting a new trial or hearing (Fishman v Manhattan and 
Bronx Surface Tr. Op. Auth., mot to dismiss appeal granted 78 
NY2d 878 [1991]).  When a new trial or hearing is ordered, the 
Appellate Division cannot grant leave to appeal even if no appeal 
would lie as of right under CPLR 5601(c) (Maynard v Greenberg, 
appeal dismissed  82 NY2d 913 [1994]). 

 
  d. Even if the appellant would be otherwise aggrieved under normal 

agrievement rules,  CPLR 5601(c) does not authorize an appeal to 
the Court of Appeals by a party in whose favor the Appellate 
Division has reversed a judgment and granted a new trial (Huerta v 
New York City Tr. Auth., 98 NY2d 643 [2002]). 

 
  e. Even in the rare cases where an appeal lies under CPLR 5601(c), 

appealing under this predicate involves certain dangers that can 
trap the unwary appellant.  To prevail on an appeal on a stipulation 
for a judgment absolute, the appellant must show that the Appellate 
Division erred as a matter of law in granting a new trial or hearing.  
If, however, the Court of Appeals determines that the Appellate 
Division's order turned on a question of fact or an exercise of 
discretion, the Court has no alternative but to automatically affirm 
and render a judgment absolute (see Clayton v Wilmot and 
Cassidy, 34 NY2d 992 [1974]).  Thus, if the Appellate Division 
reversal turned on an unpreserved issue, the determination below 
would be pursuant to the Appellate Division's discretionary interest 
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of justice review powers, and the appellant would end up with an 
affirmance and a judgment absolute in the Court of Appeals. 

 

5. Appeal Pursuant to CPLR 5601(d) 

  a. This jurisdictional predicate permits review of an Appellate Division 
order that satisfies all of the jurisdictional requirements for an 
appeal as of right pursuant to CPLR 5601(a) or (b)(1), except 
finality, on the basis of a subsequent order or judgment which 
finally determines the action or proceeding in which the earlier 
Appellate Division order was issued.  Only the earlier nonfinal order 
is reviewed on such an appeal (CPLR 5501[b]; see Matter of 
Greatsinger, 66 NY2d 680, 682-683 [1985]; Matter of Farber v U.S. 
Trucking Corp., 26 NY2d 44, 55 [1970]). 

 
   An appellant who wishes to challenge new matters decided by the 

trial court, instead of taking a CPLR 5601(d) appeal, must take a 
second appeal to the Appellate Division, which will review only the 
new matters.  The appellant can thereafter take a CPLR 5601(d) 
appeal from the second Appellate Division order, obtaining Court of 
Appeals review only of the prior nonfinal Appellate Division order 
(see Curiale v Ardra Ins. Co., appeal dismissed in part 86 NY2d 
774 [1995]; Gilroy v American Broadcasting Co., 46 NY2d 580 
[1979]).  If jurisdictional predicate requirements for an appeal as of 
right are not met by the second order, the appellant must also move 
for leave to appeal in order to obtain review of the issues decided in 
the second Appellate Division order.  If jurisdictional requirements 
for an appeal as of right are met by the second Appellate Division 
order, the appellant need not use CPLR 5601(d) to obtain Court of 
Appeals review.  Rather, the appellant can appeal as of right from 
the second order, and obtain Court of Appeals review of the prior 
nonfinal order pursuant to CPLR 5501, assuming the nonfinal order 
“necessarily affects” the final order (see Sections V-C-2 and VII of 
this outline). 

 
   Note that an adversary’s appeal from the final judgment to the 

Appellate Division does not extend a party's time to take a CPLR 
5601(d) appeal.  The failure to take an available CPLR 5601(d) 
appeal after entry of the final judgment may render the appeal 
untimely or otherwise waived (see Goldman Copeland Assoc. v 
Goodstein Bros. & Co., lv dismissed 96 NY2d 796 [2000]). 

 
  b. Besides the requirement that the earlier Appellate Division order 

satisfy all of the requirements for an appeal as of right pursuant to 
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CPLR 5601(a) or (b)(1), except finality, two additional requirements 
must be met: 

 
   i. The order or judgment appealed from must finally determine 

the action or proceeding in which the Appellate Division 
issued its earlier nonfinal order (Park Slope Jewish Ctr. v 
Stern, appeal dismissed 72 NY2d 873 [1988] [judgment 
restating contents of nonfinal Appellate Division order]; 
Bouchard v Abbott, appeal dismissed 67 NY2d 983 
[judgment incorporated terms of Appellate Division order and 
did not resolve factual dispute left outstanding by the order]). 

 
   ii. The prior Appellate Division order must necessarily affect the 

final order or judgment appealed from (Javarone v Pallone, 
appeal dismissed 90 NY2d 884 [order denying motion to 
vacate stipulation of discontinuance does not necessarily 
affect final judgment disposing of remaining claims]; see 
Karger, § 9:5, at 297-314 [1997]).  Accordingly, CPLR 
5601(d) is not available to obtain review of an Appellate 
Division order entered in a prior action or proceeding (see 
Matter of Concerned Citizens To Review Jefferson Val. Mall 
v Town Bd. of Town of Yorktown, 54 NY2d 957 [1981]; see 
also Section VII of this outline for more on the "necessarily 
affects" doctrine). 

 
B. Rule 500.10 Review -- Examination of Subject Matter Jurisdiction 

As stated in Rule 500.10, the Court may determine, sua sponte, whether it has 
subject matter jurisdiction over an appeal taken as of right or by permission of the 
Appellate Division.  This is sometimes referred to as Sua Sponte Dismissal or 
SSD review or “jurisdictional review.” 

 
Jurisdictional review is invoked when a question arises concerning the validity of 
a jurisdictional predicate for an appeal as of right or the validity of an Appellate 
Division leave grant in a civil case.  Since the Court’s jurisdiction was significantly 
streamlined by legislation effective January 1, 1986 (see L 1985, ch 300), 
jurisdictional review is invoked when a question is raised in four main areas: 
finality, constitutional questions, direct appeals and two-Justice dissents.  If the 
Court determines, after an inquiry made to the parties involved, that a 
jurisdictional predicate is lacking, it will dismiss the appeal sua sponte. 

 
Under the authority of Rule 500.10, the Clerk of the Court screens all appeals 
taken as of right pursuant to CPLR 5601 or by permission of the Appellate 
Division pursuant to CPLR 5602 (b) to determine the validity of the jurisdictional 
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predicate and timeliness of the appeal.  If a jurisdictional question arises, a 
jurisdictional inquiry letter is sent to counsel inviting written comment.  After 
comments are received or the period for counsels’ comment expires, the Court 
determines whether to retain or dismiss the appeal.   

 

II.  MOTIONS FOR LEAVE TO APPEAL 

A. Certiorari Jurisdiction 

Effective January 1, 1986, CPLR 5601 was amended to eliminate some 
traditional grounds for appeals as of right to the Court of Appeals in favor of 
greater certiorari jurisdiction.  Now, all civil appeals are heard by permission of 
the Appellate Division or the Court of Appeals except where a constitutional 
question is directly involved (see CPLR 5601[b]), where two Justices at the 
Appellate Division dissented on a question of law (CPLR 5601[a]) or in the limited 
circumstance prescribed for an appeal by stipulation for judgment absolute 
(CPLR 5601[c]). 

 

B. What is a Motion for Leave? 

A motion for leave to appeal presents the opportunity for counsel to convince the 
Court that their case is worthy of the Court's time and scarce judicial resources.  
Motions for leave to appeal are randomly assigned to each of the Judges to 
report, in writing, to the Court as a body.  

 
All motions for leave are conferenced and voted on by all the Judges of the 
Court.  Leave to appeal will be granted upon the concurrence of two Judges 
(CPLR 5602[a]). 

 

C. Statutory Requirements -- Jurisdictional Predicates 

  1.  Motions for Leave To Appeal from Final Appellate Division Orders – CPLR 

5602(a)(1)(i) 

 
  CPLR 5602(a)(1)(i) allows a litigant to seek leave to appeal from a final 

Appellate Division order entered in an action originating in the Supreme 
Court, a County Court, a Surrogate’s Court, the Family Court, the Court of 
Claims, an administrative agency, or an arbitration.  This is by far the most 
common jurisdictional predicate for a motion for leave.  Note that an 
appeal from a final Appellate Division order brings up for review prior 
nonfinal orders and judgments that necessarily affect the final order (see 
CPLR 5501[a]; see also Sections V-C and VII of this outline). 

 
2. Motions for Leave To Appeal To Obtain Review of Prior Nonfinal  

  Orders Only – CPLR 5602(a)(1)(ii) 
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CPLR 5602(a)(1)(ii) allows a litigant to by-pass a second appeal to the 
Appellate Division when the movant only seeks review of the Appellate 
Division's prior nonfinal order and not the subsequent final order made by 
the nisi prius court after the Appellate Division's remittal.   CPLR 
5602(a)(1)(ii) is the parallel to CPLR 5601(d), which applies to appeals as 
of right.  In order for a motion seeking leave to appeal pursuant to CPLR 
5602(a)(1)(ii) to lie, the following requirements must be met: 

 
  a. The judgment sought to be appealed from must be a final 

judgment.  The parties cannot simply enter a "nonfinal" judgment 
on the Appellate Division order (Burnside Coal & Oil v City of New 
York, lv dismissed 73 NY2d 852 [1988]).  The Court has deemed a 
stipulation between the parties finally resolving all remaining claims 
a judgment to allow a motion for leave to appeal pursuant to CPLR 
5602(a)(1)(ii) (Voorheesville Gun Club v E.W. Tompkins Co., 82 
NY2d 564, 568 [1993]). 

 
Where the "final" judgment or order on which the motion or appeal 
is predicated is based on a stipulation between the parties 
concerning damages, the Court will check the stipulation to make 
sure it is not illusory or conditional (see Udell v New York News, lv 
dismissed 70 NY2d 745 [1987] [where stipulation expressly 
provided that it could not be construed as a concession by plaintiff 
that damages were limited to any amount, stipulation was deemed 
illusory and motion was dismissed for nonfinality]; Costanza Constr. 
Co. v City of Rochester, appeal dismissed 83 NY2d 950, 951 [1989] 
[dismissal of counterclaims only conditional]). 

 
  b. The prior nonfinal Appellate Division order must “necessarily affect” 

the final order or judgment.  For a detailed discussion of the 
“necessarily affects” requirement, see Section VII, infra. 

   
 3.   Motions for Leave To Appeal from Nonfinal Orders -- CPLR  

  5602(a)(2) –  Administrative Context 

  CPLR 5602(a)(2) allows a motion for leave to appeal from a nonfinal 
Appellate Division order in "a proceeding instituted by or against one or 
more public officers or a board, commission or other body of public 
officers or a court or tribunal." 

 
  a. By its terms, this section only applies to motions for leave to appeal 

(compare language of CPLR 5601 with CPLR 5602).  Moreover, 
the section only applies to proceedings, not to actions (John T. 
Brady & Co. v City of New York, lv dismissed 56 NY2d 711 [1982]). 
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  b. The remittal must be to the agency and not to (1) a lower court, or 
(2) a lower court and an agency (see Matter of Golf v New York 
State Dept. of Social Servs., lv dismissed 88 NY2d 960 [1996]). 

 
  c. The public body must be participating in the litigation as an 

adjudicatory or administrative body.  If the body participating is in 
the capacity of any other litigant, prosecuting or defending a claim 
before an adjudicatory tribunal, CPLR 5602(a)(2) will not apply (see 
Matter of F.J. Zeronda, Inc. v Town of Halfmoon, 37 NY2d 198, 
200-201 [1975]). 

  d. Any party to a proceeding which comes within the ambit of CPLR 
5602(a)(2) may benefit from the section (see id. at 201 n *). 

 
  e. In Workers' Compensation Board cases, review by the Appellate 

Division is by appeal, so there is no proceeding "instituted by or 
against" a public body and, thus, a nonfinal Appellate Division order 
is not appealable by permission pursuant to CPLR 5602(a)(2) 
(Matter of Marcera v Delco Prods., lv dismissed 88 NY2d 804 
[1995]).  The same rule applies to unemployment insurance cases 
where review by the Appellate Division is by appeal under Labor 
Law § 624 (see Matter of Caufield-Ori [Blumberg - Sweeney], 89 
NY2d 982 [1997]). 

 
 4. Motions for Leave To Appeal by Permission of the Appellate Division 

  -- CPLR 5602(b) 

  Note that in addition to the statutory predicates discussed above, the 
Appellate Division can also grant leave to appeal from certain final and 
nonfinal orders as to which the Court of Appeals lacks constitutional and 
statutory power to grant leave.  Consult CPLR 5602(b).  However, the 
Appellate Division's authority to grant leave from a nonfinal order, where it 
certifies a question for Court of Appeals review, has limitations (see CPLR 
5602[b][1]; Bryant v State of New York, 7 NY3d 732 [2006]). 

 

D. How to Move for Leave to Appeal -- Rule 500.22 Requirements 

 1. What the document should look like 

A motion is made on a copy of the record or appendix used in the court 

below and an original and six copies of the moving papers.  Two copies of 

the moving papers must be served on the adverse party.  The moving 

papers shall be a single document bound on the left (22 NYCRR 500.1; 

500.22[b]). 
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 2. What should be addressed 

  a. Notice of return date (any non-holiday Monday, or next non-holiday 
business day following a Monday holiday within the meaning of 
CPLR 5516, 8 [if papers served personally], 9 [if served by 
overnight delivery]; 13 [if by mail within the state; or 14 [if by mail 
outside the state] days after service of notice, whether or not the 
Court is in session) and relief requested. 

 
  b. Questions presented. 
   Counsel should note that "if a party in its application for leave to 

appeal specifically limits the issues it seeks to have reviewed, it is 
bound by such limitation and may not raise additional issues on the 
appeal" (Quain v Buzzetta Constr. Corp., 69 NY2d 376 [1987]). 

 
  c. Procedural history and timeliness chain (22 NYCRR 500.22[b][2]). 
 
  d. Jurisdiction (CPLR 5602). 
 
  e. Argument as to why leave should be granted. 
 
  f. A disclosure statement, if required (22 NYCRR 500.1[f]; 

500.22[b][5]). 
 
  g. One copy of all relevant orders, judgments, opinions or 

memoranda, one copy of the record or appendix below and one 
copy of each party's briefs below. 

 

E. Common Errors in Motions for Leave 

 1. Failure to provide proof of service 

Without proof of service, the Court is unable to determine whether the 

motion is timely and what the appropriate return date should be.  Proof 

should indicate service of two copies (22 NYCRR 500.22[a]). 

 2. Failure to establish timeliness chain 

Rule 500.22(b)(2) requires a demonstration of the timeliness of the motion 

(CPLR 5513), including the timeliness of any prior motion in the Appellate 

Division for leave to appeal to the Court of Appeals, which extends the 

time to move in the Court of Appeals (CPLR 5514[a]).  A failure to comply 

with this requirement can result in the dismissal of the motion for such 

defects (see Horowitz v Incorporated Vil. of Roslyn, lv dismissed 74 NY2d 

835 [1989]). 
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  a. The timeliness chain should be established in a short paragraph at 

the beginning of the motion papers which states:  (a) each 
procedural step taken subsequent to the entry of the order from 
which leave to appeal is sought, (b) the dates all orders were 
entered and served by a party with notice of entry, and (c) the date 
the present motion was served.  Note:  (1)  A motion for reargument 
only at the Appellate Division, which is denied, does not extend a 
party's time to move for leave to appeal to the Court of Appeals 
(Eaton v State of New York, lv dismissed 76 NY2d 824 [1990]).   
Where a motion for reargument is granted, however, even though 
the original decision is adhered to, the time to appeal does run from 
the service with notice of entry of the order granting reargument 
(see Karger, § 12:5, at 445-446).  (2) Where movant's prior motion 
for leave to appeal at Appellate Division was untimely, the motion 
for leave to appeal to this Court will be dismissed as untimely, even 
if made within 30 days after service with notice of entry of an 
Appellate Division order denying leave to appeal (Lehman v 
Piontkowski, lv dismissed 84 NY2d 890 [1994]). 

 
  b. A motion must be served within 30 days of service by a party of the 

order or judgment sought to be appealed from and notice of entry 
(CPLR 5513[b]; see Matter of Reynolds v Dustman, 1 NY3d 559 
[2003] [describing what constitutes “notice of entry”]).  If the order 
or judgment sought to be appealed from and notice of entry is 
served by mailing within the state, five days is added to the 30 day 
time period (CPLR 2103[b][2]); if the order or judgment sought to be 
appealed from and notice of entry is served by mailing outside the 
state but within the geographic boundaries of the United States, six 
days is added to the 30 day time period (CPLR 2103[b][2]); if the 
order or judgment sought to be appealed from and notice of entry is 
served by overnight delivery service, one business day is added to 
the 30 day time period (CPLR 2103[b][7]). Where service is by 
mailing, service is complete upon deposit of the papers, properly 
addressed and stamped, in a post office or official depository under 
the exclusive care and custody of the United States Postal Service 
within the United States (CPLR 2103[b][f][1]).  Since the postmark 
date may be later than the date papers are deposited in the mail, 
the postmark on the envelope in which the Appellate Division order 
with notice of entry is served should not be used as the starting 
date for the period for seeking leave to appeal (see Kings Park 
Classroom Teachers Assn. v Kings Park Central School Dist., 63 
NY2d 742 [1984]).  The return date is determined by counting 8 
days (9 if service is by overnight delivery; 13 if by mail within the 
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state; 14 if by mail outside the state) and taking the next available 
Monday.  The return date need not come within the CPLR 5513(b) 
30-day time limit.  

 
   Failure to move within the CPLR 5513(b) time period is a 

jurisdictional defect requiring dismissal (but cf. CPLR 5520[a] 
[providing Court with discretion to excuse late service or late filing if 
the other act -- service or filing -- is timely completed]).  Moreover, 
failure to establish the timeliness chain may result in dismissal (see 
Metzger v Metzger, lv dismissed 82 NY2d 735 [1993]). 

 
  c. Counsel must be especially careful to keep the timeliness chain 

intact in the following scenario:  where the Appellate Division 
reverses a judgment and orders a new trial on damages unless 
plaintiff stipulates to a reduced sum.  The effect of such an order on 
the computation of timeliness depends on the precise language of 
the Appellate Division order (see Whitfield v City of New York, 90 
NY2d 777, 780-781 [1997]).  For example, where the Appellate 
Division reverses a judgment and orders a new trial on damages 
unless plaintiff stipulates to a reduced sum, that stipulation shall 
effectively be treated by the Court for timeliness concerns as the 
final judgment, and the appeal or motion for leave to appeal must 
be made to the Court within 30 days (personal service) after the 
appellant or movant is served with the stipulation and written notice 
of entry (id.) 

 
  d. A party upon whom an adverse party has served a notice of appeal 

or motion for leave to appeal may serve its own motion for leave to 
appeal within 10 days (personal service) after service of the notice 
of appeal or motion by the adverse party, or within 30 days 
(personal service) after service of the Appellate Division order with 
written notice of entry, whichever is longer, if such motion is 
otherwise available (CPLR 5513[c]).  If the adverse party had 
moved at the Appellate Division for leave to appeal to the Court of 
Appeals, the party relying on CPLR 5513(c) will not be timely 
unless that party also timely moved at the Appellate Division (511 
W 232nd Owners Corp. v Jennifer Realty Co., 98 NY2d 144 [2002]; 
Capasso v Capasso, cross mot for lv dismissed 70 NY2d 988 
[1988]).                             
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 3. Failure to address finality 

Rule 500.22(b)(3) requires a showing that the Court has jurisdiction of the 

motion and of the proposed appeal, including that the order sought to be 

appealed from is a final determination or comes within the special class of 

nonfinal orders which are appealable by permission of the Court of 

Appeals (CPLR 5602[a][2]).  To show finality, the status of every claim, 

counterclaim, cross claim, or other request for relief pleaded in the action 

must be indicated.  Any post-submission changes in status of such claims 

must promptly be reported to the Court (see Court of Appeals Notice to 

the Bar [9-19-89]; 22 NYCRR 500.6).  A failure to comply with these 

requirements can result in the dismissal of the motion for such defects 

(see Rose v Green, lv dismissed 74 NY2d 836 [1989]). 

     

To evaluate whether a particular order is final for purposes of Court of 

Appeals jurisdiction, see Section VI of this outline. 

Many attorneys mistakenly assume that moving for leave to appeal is a 

way to cure finality problems.  When moving for leave to appeal in the 

Court of Appeals, as opposed to the Appellate Division, this is absolutely 

wrong.  Except for the limited circumstances authorized by CPLR 

5602(a)(2), a motion seeking leave to appeal must be taken from a final 

determination (see CPLR 5602[a][1]). 

4. Failure to show where arguments are preserved in the record (see 22  

  NYCRR 500.22[b][4]; see also Section V-C of this outline). 

 

 5.  Exclusive concentration on the merits of the substantive argument without  

  adequately addressing why leave should be granted. 

  Arguing error below is not enough.  The certiorari factors listed in Rule 
500.22(b)(4) must be addressed.  The primary function of the Court of 
Appeals is to decide legal issues of State-wide significance, not to correct 
error made in the Appellate Division. 

 
 

III. GUIDELINES FOR PREPARING A MOTION FOR LEAVE TO APPEAL 

A. Certiorari Factors -- 22 NYCRR 500.22(b)(4) 

Question of law should be "novel or of public importance, or involve a conflict 
with prior decisions of this Court, or involve a conflict among the departments of 
the Appellate Division."  Denial of a motion for leave to appeal is not equivalent to 
an affirmance and has no precedential value (see Matter of Marchant v Mead-
Morrison Mfg. Co., 252 NY 284 [1929]). 
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B. Some Reasons Why the Court Denies Leave 

The Court does not state reasons why it does not grant leave to appeal in any 
particular case.  Generally, some reasons why the Court may deny leave: 

 1. The questions presented are not reviewable. 

Many motions are denied because they simply present questions of fact 

which have been resolved against the movant.  The Court of Appeals may 

review findings of fact which have been affirmed by the Appellate Division 

only to determine if there is support in the record for them.  Rarely is a 

motion challenging affirmed findings of fact granted.  The same is true for 

cases involving exercises of discretion by the lower courts.  Such 

questions are beyond the Court's review absent an abuse of discretion. 

 

 2. Questions are not preserved. 

 

 3. The law is settled. 

 

  a. Law is settled and correctly applied. 

 

  b. Law is settled and any error below did not lead to    

   substantial injustice. 

 

c. General principles of law settled and case involves mere 

application to unique facts. 

 

 4. The law is not settled, but . . . 

 

a. Case offers nothing beyond the parties -- no State-wide 

implications (e.g. construction of a unique contract provision 

between private parties). 

 

  b. Arguably correct result reached below or the law has not been  

   sufficiently developed by lower courts. 

 

 5. Good issue/bad case 

 

a. Important issues of unsettled law but record is insufficient to 

address the legal issues. 

  b. Legal issues not squarely presented by attorneys. 
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C. Some Reasons Why the Court Grants Leave To address important legal Issues 

and  

 
 1.  Address a split in authority among Departments of the Appellate Division. 

 2. Construe statutes in developing areas of regulation. 

 3. Develop emerging areas of common law. 

 4. Reevaluate outmoded precedent. 

 5. Correct error below -- incorrect statements of law in a writing by Appellate 

Division. 

 6. Correct error below -- to cure substantial injustice. 

 

IV. RULE 500.11 REVIEW -- ALTERNATIVE PROCEDURE FOR SELECTED 

 APPEALS 

A. What Is It? 

Sometimes referred to as the Sua Sponte Merits examination or SSM, alternative 
review is in essence the presentation of an appeal to the full Court without oral 
argument.  

 
B. When Is It Invoked? -- Criteria in 22 NYCRR 500.11(b) 

Rule 500.11(b) states:  Appeals may be selected by the Court for alternative 
review on the basis of (1) the presence of lower courts' nonreviewable discretion, 
mixed questions of law and fact or affirmed findings of fact, all of which are 
subject to a limited scope of review; (2) clear recent controlling precedent; (3) 
narrow issues of law not of overriding or State-wide importance; (4) 
nonpreserved issues; (5) a party’s request for such review or (6) other 
appropriate factors. 

 

C. Countering Misconceptions about the Alternative Procedure 

 1. Alternative review is not used only when the Court decides to affirm.  

 

2. Rule 500.11 appeals are decided by the full Court.  The deliberative 

process is essentially the same for all appeals.  Consequently, a Rule 

500.11 appeal  receives the same attention as a normal course appeal. 
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D. Benefits of the Alternative Procedure 

 1. Time saving for the Court and parties.  Appeals pursuant to Rule 500.11  

  reach disposition in almost one-half the time taken to dispose of appeals  

  heard on full briefs and oral arguments. 

 

 2. Conserves judicial and attorney resources as well as legal expenses. 

 

E. How the Alternative Procedure Works 

 1. The Clerk initiates the alternative procedure after reviewing appellant's  

  preliminary appeal statement (see 22 NYCRR 500.9), or the Court or an  

  individual Judge may recommend such treatment in granting leave to  

  appeal.   After submissions are served and filed by all parties, the case is  

assigned to a reporting Judge.  That Judge is free to terminate the  

alternative procedure without a report or the Judge may prepare a report 

to terminate the alternative procedure setting forth reasons why full 

briefing and oral argument are necessary.  If the reporting Judge decides 

to maintain the alternative  procedure, a written report on the merits of the 

case is prepared.  The report and any writings by the courts below are 

circulated to all of the other Judges and are considered and voted on by 

the entire Court. 

 
 2. An appellant may request to proceed under the alternative procedure in 

the preliminary appeal statement or motion for leave to appeal.  On an 
appeal, respondent may request alternative review by letter to the Clerk of 
the Court, with proof of service of one copy on each other party, within five 
days after the appeal is taken. 

 
 3. If you receive a Rule 500.11 letter from the Court and you do not wish 

expedited treatment, your response must be in two parts.  First, state 
objections to the procedure and the reasons supporting them.  Note that 
the guidelines in Rule 500.11(b) include a catch-all subdivision, (b) (6); 
therefore, counsel are advised to also include reasons why full briefing 
and oral argument would be of particular benefit in your case.  Second, 
present arguments on the merits of the appeal in case the Court decides 
to continue alternative review over your objection. 

 
 4. Arguments on the merits: In a letter of no more than 7,000 words (see 

Rule 500.11[m]) explain the essential facts of your case, the holding of the 
courts below and the best arguments for your position.  Importantly, Rule 
500.11(f) states: "A party shall be deemed to have abandoned any 
argument made in the intermediate appellate courts briefs not addressed 
or reserved in the letter submission to this Court." 
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V. APPEALABILITY AND REVIEWABILITY 

A. Definitions 

The concepts of appealability and reviewability are constitutional limitations on 
the Court's power to hear cases.  More precisely, appealability rules act to limit 
the kinds of cases that may be heard by the Court of Appeals.  Reviewability 
rules, on the other hand, limit the issues that the Court may determine once the 
case is before the Court.  Article VI, § 3(b) of the State Constitution prescribes 
what kinds of orders are appealable to the Court, and article VI, § 3(a) states that 
in most cases "the jurisdiction of the Court of Appeals shall be limited to the 
review of questions of law." 

B. Appealability 

In addition to the jurisdictional requirements discussed above for appeals as of 
right and motions for leave to appeal, certain other appealability requirements 
must be met. 

 1. Appropriate Court 

  Action must originate in an appropriate court.  For example, the Court 
lacks jurisdiction to entertain a motion for leave to appeal from an order of 
the Appellate Division where the appeal to that court was from a judgment 
or order entered in an appeal from a third court (Matter of Thenebe  v 
Ansonia Assoc., 89 NY2d 858 [1996]).  This jurisdictional problem will 
arise when an action originates in a court other than Supreme Court, 
County Court, Surrogate's Court, Family Court, Court of Claims or an 
administrative agency or an arbitration.  The motion will be dismissed 
regardless of whether the Appellate Division order is final. 

 

  The Court does not have jurisdiction to entertain a motion for leave to 
appeal from a determination of a court other than the Appellate Division, 
except in the circumstances specified in CPLR 5602(a)(1)(ii).  Regarding 
appeals as of right, see CPLR 5601. 

 

 2. Aggrievement 

  a. CPLR 5511 states that only an aggrieved party may appeal (see 
Hecht v City of New York, 60 NY2d 57, 61 [1983]).  A party may 
appeal if the order appealed from does not grant complete relief to 
it.  A party which is granted complete relief but is dissatisfied with 
the court's reasoning is not aggrieved within the meaning of CPLR 
5511 (see Matter of Sun Co. v City of Syracuse Indus. Dev. 
Agency, 86 NY2d 776 [1995]; Parochial Bus Sys.  v Board of Educ., 
60 NY2d 539, 545 [1983]). 
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  b. No appeal lies from an Appellate Division order dismissing an 
appeal from a determination entered upon a default judgment 
(CPLR 5511; Matter of Lizette Patricia C., 98 NY2d 688 [2002]). 

 

  c. Where the Appellate Division reverses a trial court's judgment and 
orders a new trial limited to the issue of damages unless plaintiff 
stipulates to a reduction of damages, and plaintiff so stipulates, the 
court had held that plaintiff is not aggrieved by the Appellate 
Division order (see Whitfield v City of New York, 90 NY2d 777, 780 
n * [1997]; see also Smith v Hooker Chem. & Plastics Corp., cross 
mot for lv dismissed 69 NY2d 1029 [1987]). However, in Adams v 
Genie Indus. (14 NY3d 535 [2010]), the court "conclude[d] that...[i]t 
is unfair to bar a party from raising legitimate appellate issues [as to 
liability] simply because that party has made an unrelated 
agreement on the amount of damages" (id. at 541).  The court 
rejected the aggrievement rule in Whitfield and Batavia Turf Farms 
v County of Genesee (lv dismissed 91 NY2d 906 [1998]) "to the 
extent that they go beyond the original Dudley v Perkins (235 NY 
448, 457 [1923]) holding" (14 NY3d at 536, 542). 

 

 3. Finality  -- covered in detail in Section VI of this outline. 

 

 4. Miscellaneous Appealability Problems 

  a. Dual Review -- Where the same party both appeals to the Appellate 
Division and appeals to the Court of Appeals, the appeal to the 
Court will be conditionally dismissed.  Where the same party both 
appeals to the Appellate Division and moves for leave to appeal to 
the Court of Appeals, the motion will be dismissed outright.  Dual 
review is generally not permitted (Parker v Rogerson, 35 NY2d 751, 
753 [1974]; see also CBS Inc. v Ziff Davis Pub., lv dismissed 73 
NY2d 807 [1988]).  However, where different parties pursue 
different avenues of appeal or motion before the Court, they will be 
permitted to continue (Harry R. Defler Corp. v Kleeman, 18 NY2d 
797 [1966]).  

 

  b. Appealable paper -- An appeal will be dismissed where the 
improper paper is sought to be appealed. 
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   i. No order or judgment -- Where appellant/movant seeks to 
appeal from something other than an order or judgment, the 
appeal/motion will be dismissed (Matter of Sims v Coughlin, 
appeal dismissed 86 NY2d 776 [1995] [decision]; Matter of 
Abdurrahman v Berry, lv dismissed 73 NY2d 806 [1998] 
[letter]). 

 

   ii. Subsequent Supreme Court order or judgment -- CPLR 5611 
reads in part "[I]f the Appellate Division disposes of all the 
issues in the action its order shall be considered a final one, 
and a subsequent appeal may be taken only from that order 
and not from any judgment or order entered pursuant to it" 
(see American Acquisition Co. v Kodak Elec. Printing Sys., 
87 NY2d 1049 [1996]). 

 

   iii. Order of individual Appellate Division Justice -- No appeal 
lies from an order of an individual Justice of the Appellate 
Division (People ex rel. Mahler v Jablonsky, appeal 
dismissed 82 NY2d 919 [1994]). 

 

   iv. The finality of an Appellate Division order dismissing an 
appeal to that court is determined by an examination of the 
finality of the underlying order (Langeloth Found. v 
Dickerson Pond Assocs., lv dismissed 74 NY2d 841 [1989]). 

 

   v. No civil motion for leave to appeal or appeal as of right lies 
directly from the order of the Appellate Term of Supreme 
Court (Williamson v Housing Preservation and Dev. of City 
of New York, lv dismissed 82 NY2d 919 [1994]). 

 

  c. Dismissal of Prior Appeal for Failure To Prosecute  

A prior dismissal of an appeal for failure to prosecute is a 
determination on the merits and acts as a bar to a subsequent 
appeal raising the issues that could have been raised on the prior 
appeal (see Bray v Cox, 38 NY2d 350 [1976]).  Thus, the 
subsequent motion/appeal may be dismissed (see id.; compare 
Rubeo v National Grange Mut. Ins. Co., 93 NY2d 750 [1999]; 
Faricelli v TSS Seedman's, 94 NY2d 772 [1999] [Appellate Division 
has discretion to entertain appeal notwithstanding dismissal of prior 
appeal for failure to prosecute]). 
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  d. Criminal Appeals 

Appeals in criminal cases must be taken pursuant to the Criminal 
Procedure Law, not CPLR 5601 or 5602 (Matter of Newsday, Inc., 
3 NY3d 651 [2004] [newspaper’s motion to intervene and obtain 
access to record in criminal case]; People v Blake, appeal 
dismissed 73 NY2d 985 [1989] [CPL 450.15, 460.15 application]; 
People v Dare, appeal dismissed 74 NY2d 707 [1989] [application 
for writ of error coram nobis]). 

 

  e. Corporation Appearance  

CPLR 321(a) dictates that a motion or appeal by a corporate party 
must be filed by an attorney. 

 

  f. Mootness 

Where the issues presented are no longer determinative of a live 
controversy, the Court will not entertain an appeal or motion for 
leave to appeal.  The Court cannot entertain the motion or appeal 
because it cannot give advisory opinions (see Matter of Hearst 
Corp. v Clyne, 50 NY2d 707, 713-714 [1980]).  However, the Court 
may entertain an appeal or motion when each of the three prongs 
of the mootness exception is satisfied: "(1) a likelihood of repetition 
. . .; (2) a phenomenon typically evading review; and (3) a showing 
of significant or important questions not previously passed on, i.e. 
substantial and novel issues" (id. at 714-715). 

 

C. Reviewability 

Once it is determined that an order is appealable, a litigant must consider which 
issues and orders that arose in the litigation are reviewable by the Court of 
Appeals. 

 1. Preservation -- Issues Reviewable 

  a. The Court of Appeals' power to review lower court rulings made on 
motions, applications and points of evidence is, in part, limited by 
statutes and case law requiring that appropriate objections be 
registered below as a prerequisite to appellate review (see CPLR 
4017, 4110-b and 5501[a][3] and [4]).  The Court will determine 
whether an issue has properly been preserved below, whether or 
not the parties raise the question of preservation (see Halloran v 
Virginia Chems., 41 NY2d 386, 393 [1977]).  Counsel bears the 
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responsibility of showing the Court where each issue raised has 
been preserved in the record. 

 

  b. Differences in Appellate Division and Court of Appeals review 

The Appellate Division may reach questions of trial error, even if 
unpreserved, in an exercise of its "interest of justice" jurisdiction 
(see Martin v City of Cohoes, 37 NY2d 162 [1975], rearg denied 37 
NY2d 817, on remand 50 AD2d 1035, appeal dismissed 39 NY2d 
740, lv denied 39 NY2d 910).  The Court of Appeals, on the other 
hand, generally may only review questions of law and, therefore, 
may not review unpreserved error even if the Appellate Division has 
chosen to do so (see Brown v City of New York, 60 NY2d 893, 894 
[1983]). 

 

  c. Preservation of legal issues and theories 

 

   i. As a general matter, appellate courts are reluctant to review 
legal arguments raised for the first time on appeal.  Several 
policy reasons underlie this rule, such as avoiding unfairness 
to the other party, giving deference to the lower courts and 
encouraging the proper administration of justice by 
demanding an end to litigation and requiring the parties and 
trial courts to focus the issues before they reach the Court of 
Appeals (Bingham v New York City Trans. Auth., 99 NY2d 
355, 359 [2003]). 

 

Under appropriate circumstances, however, the Court of 
Appeals may entertain new legal arguments and theories 
raised on appeal.  Those very limited circumstances include: 
(1) new arguments based on a change in statutory law while 
the appeal is pending (see Post v 120 East End Ave. Corp., 
62 NY2d 19, 28-29 [1984]); (2) where the new argument 
could not have been obviated or cured by factual showings 
or legal countersteps had the arguments been tendered 
below (People ex rel. Roides v Smith, 67 NY2d 899, 901 
[2001]); (3) questions of pure statutory interpretation (Matter 
of Richardson v Fiedler Roofing, 67 NY2d 246, 250 [1986]).  
These "exceptions" are narrowly construed. 
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   ii. The general rule requires that constitutional questions be 
raised at the first available opportunity as a prerequisite to 
review in the Court of Appeals (see e.g. Matter of Barbara 
C., 64 NY2d 866, 868 [1986]).  There is some indication that 
the Court may make an exception to this doctrine and 
examine a constitutional issue raised for the first time in the 
Court of Appeals if the issue implicates grave public policy 
concerns (see Park of Edgewater v Joy, 50 NY2d 946, 949 
[1980] citing Massachusetts Natl. Bank v Shinn, 163 NY 360, 
363 [1900]). 

 

  d. Preservation in the administrative agency context 

The Court's reluctance to review new legal arguments is equally 
applicable in the administrative agency context for policy reasons 
similar to those discussed above.  Thus, arguments which were not 
raised by a party at the administrative level are considered 
unpreserved and not reviewable by the Court of Appeals, subject to 
very limited exceptions (see Matter of Crowley v O'Keefe, mot to 
dismiss appeal granted 74 NY2d 780 [1989]; Matter of Samuels v 
Kelly, lv denied 73 NY2d 707 [1989]). 

 

 2. CPLR 5501(a) -- Review of Prior Nonfinal Orders and Determinations 

  a. CPLR 5501(a) provides that an appeal from a final judgment brings  

   up for review, among other things: 

   i. any nonfinal judgment or order which necessarily affects the 
final judgment, including any which was adverse to the 
respondent on appeal from the final judgment and which, if 
reversed, would entitle the respondent to prevail in whole or 
in part on that appeal (CPLR 5501[a][1]); 

 

   ii. any order denying a new trial or hearing which was not 
previously reviewed by the court to which the appeal was 
taken (CPLR 5501[a][2]); and 

 

   iii. any ruling to which the appellant objected or had no 
opportunity to object or which was a refusal or failure to act 
as requested by the appellant, any charge to the jury, or 
failure to charge as requested by the appellant, to which the 
appellant objected (CPLR 5501[a][3]). 
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  b. Note that CPLR 5501(a)(1), which applies to prior nonfinal orders  

   and judgments, contains the “necessarily affects” requirement.   

   CPLR 5501(a)(3), which applies to trial rulings, however, does not. 

  

  c. For an in-depth discussion of the “necessarily affects” requirement,  

   see Section VII of this outline. 

 

 3. Scope of Review 

  Once it is determined which orders, determinations, and issues are 
reviewable, the scope of the Court’s review must be considered. 

 

  a. Limited to questions of law 

As noted earlier, the State Constitution limits the Court's review 

powers to questions of law.  Questions of fact are not reviewable 

except in: 

   i. death penalty cases (CPL 470.30[1]); 

ii. Commission on Judicial Conduct matters (see e.g. Matter of 

Edwards, 67 NY2d 153 [1986]); 

iii. cases where the Appellate Division reverses or modifies and 

finds new facts, in which case the Court’s review power is 

limited as discussed further below (CPLR 5501[b]); and 

iv. defamation cases involving a public figure defendant -- 

where the issue concerns whether plaintiff has proven the 

essential element of actual malice, the Court has a 

constitutional duty to review the evidence and to "exercise 

independent judgment to determine whether the record 

establishes actual malice with convincing clarity" (Prozeralik 

v Capital Cities Communications, 82 NY2d 466, 474-475 

[1993], quoting Harte-Hanks Communications v 

Connaughton, 491 US 657, 659 [1989]).  
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  b. Questions that are never reviewable 

   i. An Appellate Division determination whether the trial judge 
correctly decided a CPLR 4404(a) motion to set aside the 
verdict as "contrary to the weight of the evidence" is not 
reviewable (Levo v Greenwald, 66 NY2d 962 [1962]; Gutin v 
Frank Mascali & Sons, Inc., 11 NY2d 97, 98-99 [1962]). 

 

However, where a jury verdict has been set aside on the 
ground that, as a matter of law, the verdict is not supported 
by sufficient evidence, that determination is reviewable.  The 
relevant inquiry is whether there is any "valid line of 
reasoning and permissible inferences which could possibly 
lead rational [people] to the conclusion reached by the jury 
on the basis of the evidence presented at trial" (Cohen v 
Hallmark Cards, 45 NY2d 493, 499 [1978]).  Where it is not 
clear from the Appellate Division writing whether the 
Appellate Division has set aside a verdict on sufficiency of 
evidence or weight of evidence grounds in a jury tried case, 
examine the court's corrective action.  New trial ordered -- 
weight; dismissal of complaint -- sufficiency  (see id. at 498).  
The foregoing analysis cannot be used in bench trial cases 
because the Appellate Division can render judgment for the 
appealing party as a matter of fact without the need for a 
new trial.  When, in a jury case, the Appellate Division 
reverses a judgment entered on a plaintiff's verdict, on both 
sufficiency and weight of the evidence grounds, the Court 
can review whether the legal sufficiency ruling was correct.  
If the Court disagrees with the Appellate Division and 
concludes that the verdict is supported by legally sufficient 
evidence, the Court cannot reinstate the judgment entered 
on the verdict; instead, it must order a new trial because it 
cannot disturb the Appellate Division's weight of evidence 
determination (Sage v Fairchild-Swearingen, 70 NY2d 579, 
588 [1987]). 

 

   ii. A determination of excessiveness (or inadequacy) of the 
jury's verdict (Rios v Smith, 95 NY2d 647, 654 [2001]; 
Woska v Murray, 57 NY2d 928 [1982]; Zipprich v Smith 
Trucking Co., 2 NY2d 177, 188 [1956]). 
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   iii. An Appellate Division determination to reverse a judgment in 
a civil action on the basis of unpreserved legal error (Brown 
v City of New York, 60 NY2d 893 [1983]).  The Court of 
Appeals has no power to review either the unpreserved error 
or the Appellate Division’s exercise of discretion in reaching 
the issue (see Elezaj v Carlin Constr. Co., 89 NY2d 992, 994 
[1997]). 

 

  c. Limited Review 

   i. Findings of fact that are affirmed by the Appellate Division 
are only reviewable to determine if there is evidence in the 
record to support them (Cannon v Putnam, 76 NY2d 644, 
651 [1990]; Morgan Servs. v Lavan Corp., 59 NY2d 796, 797 
[1983]). 

 

   ii. In situations where the Appellate Division reverses or 
modifies and expressly or impliedly finds new facts, the 
Court of Appeals can determine which of the findings more 
nearly comports with the weight of the evidence (CPLR 
5501[b]; Matter of Y.K., 87 NY2d 430, 432 [1996]; Loughry v 
Lincoln First Bank, N.A., 67 NY2d 369, 380 [1986]). 

 

   iii. Provided the lower courts had the power to exercise 
discretion (Brady v Ottaway Newspapers, 63 NY2d 1031 
[1984]), the Court of Appeals will not interfere with the 
exercise of that discretion absent an abuse (Herrick v 
Second Cuthouse, 64 NY2d 692 [1984]).  However, an issue 
of law will be presented where the Appellate Division in 
exercising its discretion expressly fails to take into account 
all the various factors that are properly entitled to 
consideration (Varkonyi v Varig, 22 NY2d 333, 337 [1968]).  
In such cases, the Court can set out the proper factors and, 
if judgment cannot be rendered as a matter of law, remit the 
case to the Appellate Division to exercise its own discretion 
on the basis of all the relevant factors (id. at 338). 
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VI. WHAT IS A FINAL DETERMINATION? -- A SYSTEMATIC APPROACH 
A. Constitutional Requirement 

In civil cases, the New York Constitution (article VI, §§ 3[1] and [2]) mandates 
only final orders are appealable to the Court of Appeals with the very limited 
exceptions of: 

1. appeals by stipulation for judgment or order absolute recognized in section 

3(3); 

2. appeals permitted by the Court of Appeals in proceedings by or against a 

public body or officer allowed by section 3(5); 

3. appeals permitted by the Appellate Division on certified questions allowed 

by section 3(4). 

 

B. Nonfinality 

In general, a final order is one that disposes of all the causes of action between 
the parties and leaves nothing for further judicial intervention apart from mere 
ministerial matters (Burke v Crosson, 85 NY2d 10, 15 [1995]).  Although the 
definition is simple, identifying the final order is occasionally tricky.    

 

Some orders leave nothing pending in the litigation and yet are still deemed 
nonfinal for purposes of Court of Appeals jurisdiction.  In order to understand this 
apparent anomaly, one must first understand that the critical question for 
determining finality is whether the order finally determines an action or 
proceeding, not whether the order leaves further litigation pending.  Thus, finality 
should be viewed as a point along the continuum of litigation.  There are orders 
which clearly come too early along that continuum, such as those administering 
the course of litigation or disposing of motions for temporary or provisional relief.  
Likewise, there are orders which come too late along the continuum, such as 
those seeking enforcement of a previously rendered final order. 

The following is a logical sequence of questions counsel should ask when 
evaluating whether a particular Appellate Division order is final for purposes of 
Court of Appeals jurisdiction. 

 

1. Merits Not Addressed -- Too Early 

Does the order merely administer the course of litigation or dispose of a 
motion for temporary or provisional relief? 

- Caceras v Zorbas, lv dismissed 69 NY2d 899 [1987] [discovery from 
party in a pending action]; Lynn v Jensen Assocs., lv dismissed 64 NY2d 
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766 [1985] [discovery from nonparty in a pending action].  Compare Matter 
of Isbrandtsen, lv denied 70 NY2d 616 [1988] [discovery motion not made 
within a pending action commences a separate special proceeding]. 

- Avital v Feldman, lv dismissed 87 NY2d 1056 [1996] [order denying a 
motion to amend a complaint to add a new party]. 

- Thompson v Whitestone Sav. and Loan Assn., lv dismissed 64 NY2d 
610 [1985] [denial of class certification]. 

- People ex rel. Dunaway v Warden, lv dismissed 87 NY2d 918 [1996] 
[order denying poor person relief]. 

- Auer v Power Auth. of State of New York, lv dismissed 62 NY2d 688 
[1984] [order granting change of venue]. 

- Klorman v J. Walter Thompson Co., lv dismissed 61 NY2d 905 [1984] 
[order addressed to pleadings; complaint dismissed without prejudice to 
replead]. 

- Maltby v Harlow Meyer Savage, Inc., lv dismissed 88 NY2d 874 [1996] 
[order denying motion for temporary restraining order and preliminary 
injunction]. 

- Matter of Terrence K., lv dismissed 70 NY2d 951 [1988] [order denying 
request for a preliminary injunction and a stay]. 

- Burgess v Burgess, lv dismissed 71 NY2d 889 [1988] [order denying 
motion for downward modification of temporary support]. 

- Spillman v City of Rochester, lv dismissed 72 NY2d 909 [1988] [order 
denying request for a protective order]. 

- Key Bank of New York v Burgess, lv dismissed 88 NY2d 1064 [1996] 
[order denying a motion to intervene]. 

 

2. Merits Not Addressed -- Too Late 

Does the order merely enforce a previous final order?  If so, it is nonfinal.  
However, an order granting a motion to amend a prior final order is 
considered a new final order to the extent of the amendment (see Karger, 
§ 196, at 104-105). 

 

a. Enforcement 

- New York State Assn. of Counties v Axelrod, lv dismissed 87 
NY2d 918 [1996] [Appellate Division order denying a motion to 
enforce the judgment entered in the proceeding]. 
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- Furey v Furey, lv dismissed 89 NY2d 916 [1996] [motion for a 
money judgment to enforce a provision of the judgment]. 

An action seeking a judgment for maintenance or permanent 
support arrears is considered final, notwithstanding its apparent 
similarity to an enforcement proceeding (Creque v Creque, lv 
denied 86 NY2d 707[1995]; Kohn v Kohn, lv denied in part 70 NY2d 
999 [1988]). 

Proceedings commenced via petition under the authority of Family 
Court Act § 454 to enforce a prior determination are treated as 
separate special proceedings notwithstanding their apparent 
similarity to enforcement motions made in the context of  
matrimonial actions in Supreme Court.  

 

  b. Contempt Motions 

- Matter of Public Emp. Fedn. v Division of Classification and 
Compensation of New York State Civil Serv. Commn., appeal 
dismissed 66 NY2d 758 [1985] [order granting or denying motion 
for finding of contempt with respect to an earlier court order to 
which contemnor was a party is nonfinal]. 

Compare Matter of Werlin v Goldberg, lv denied 70 NY2d 615 
[1988] [order punishing contempt committed in immediate view and 
presence of court is reviewable in article 78 proceeding and can 
result in a final order determining a separate special proceeding]. 

 

c. Motions To Amend or Resettle Final Judgments or Orders 

- Matter of Kaplan v Werlin, lv dismissed in part & denied in part 87 
NY2d 915 [1996] [motion to "correct" judgment denied; Appellate 
Division affirmed]. 

- Cox v Cox, lv dismissed 89 NY2d 860 [1996] [motion to amend 
granted; Appellate Division reversed]. 

- Smithtown General Hosp. v State Farm Mut. Automobile Ins. Co., 
lv dismissed 88 NY2d 1065 [1996] [post judgment motion for 
attorney's fees, when denied, results in nonfinal order since such 
orders are treated as denials of motions to amend]; but see Loretto 
v Group W. Cable, Inc., lv denied 71 NY2d 802 [1998] [order 
denying CPLR 909 post judgment motion for attorney's fees in 
class actions pursuant to 42 USC § 1983 treated as finally resolving 
a separate special proceeding]. 
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When motion to amend a final determination is granted, it may 
create a new final paper (see Matter of Kaplan v Werlin, lv denied 
88 NY2d 812 [1996]). 

 

  d. Motions To Vacate 

- Matter of Babey-Brooke v Ziegner, appeal dismissed 61 NY2d 
758 [1984] [order denying motion to vacate a default judgment]. 

- Jeffs v Janessa, Inc., lv dismissed 88 NY2d 1037 [1996] [order 
denying motion to restore action to trial calendar after CPLR 3404 
dismissal]; Paglia v Agrawal, lv dismissed 69 NY2d 946 [1987] 
[order denying motion to vacate prior dismissal pursuant to CPLR 
3404]. 

- Brown Cow Farm v Volvo of America Corp., lv dismissed 63 NY2d 
605, 770 [1984] [motion to vacate granted; entire action pending]. 

- Miles v Blue Label Trucking, lv dismissed 89 NY2d 917 [1996] 
[motion to vacate granted; Appellate Division reversed]. 

 

e. Motions for Renewal, Reargument or Leave To Appeal 

- Robertson v City of New York, appeal dismissed 90 NY2d 844 
[1997] [Supreme Court grants renewal and, on renewal, rules for 
plaintiff; Appellate Division reverses and denies motion to renew; 
nonfinal even if rationale supporting Appellate Division order 
denying motion to renew pertains to merits and not to the standards 
governing renewal motions]. 

- Campbell v JSB Realty Co., appeal dismissed 64 NY2d 881 
[1985] [Appellate Division order denying leave to appeal to 
Appellate Division]. 

- Cherchio v Alley, lv dismissed 66 NY2d 604, 914 [1985] [Appellate 
Division order denying reargument or leave to appeal to Court of 
Appeals]. 

 

 3. Merits Addressed -- Remittals for Further Judicial Action 

Does the order leave further judicial or quasi-judicial action pending? 

This category encompasses many nonfinal orders.  Counsel should note 
that the order need not expressly remit for further action; any order which 
contemplates further judicial or quasi-judicial action is nonfinal. 
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  a. Examples of Remittals 

- Glass v Weiner, appeal dismissed 64 NY2d 775 [1985] [for 

assessment of damages]. 

- Matter of Donald U., lv dismissed 64 NY2d 603, 775 [1985] [for 

further "processing" of adoption proceeding]. 

- Matter of Danon v Department of Fin. of City of New York, appeal 

dismissed 64 NY2d 601, 885 [1984] [for reaudit]. 

- Matter of Karaminites v Reid, appeal dismissed 65 NY2d 784 

[1985] [for imposition of appropriate penalty]. 

- Cornell Univ. v Bagnardi, appeal dismissed 65 NY2d 923 [1985] 

[to Zoning Board for further quasi-judicial action]. 

- State Communities Aid Assn. v Regan, appeal dismissed 66 

NY2d 759 [1985] [for calculation of attorney's fees]. 

 

b. Exception 

 -- Remittals for Ministerial Action 

Are the further proceedings merely ministerial?  (see generally 

Karger, § 4:10, at 73-77).  If so, the order will be considered final. 

- Matter of Green v Lo Grande, appeal dismissed 61 NY2d 758 

[1984] [remittal to Town Board to issue a special use permit not 

ministerial because conditions could be imposed]. 

- Hirschfeld v IC Sec., lv dismissed 72 NY2d 841 [1988] [order 

remitting to Supreme Court for recalculation of damages in breach 

of contract counterclaim requires further judicial action and is 

therefore nonfinal]. 

- Fra-Dee Constr. v Roberts, lv denied 70 NY2d 611 [1987] [order 

remitting to Commissioner of Labor to reduce punitive interest rate 

on a back wages determination from 10% to 6% contemplates 

purely ministerial action and is final]. 

 

  c. Exception -- Complete Relief Obtained 

Although further quasi-judicial action may be contemplated by the 
order, did the plaintiff/petitioner receive all relief requested?  If so, 
the order will be considered final. 
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- Matter of Inland Vale Farm Co. v Stergianopolus, 65 NY2d 718, 
719 n * [1985] [matter remitted to respondent for the preparation of 
an environmental impact statement -- the full relief requested.  
Notwithstanding the remittal, order final]. 

 

d. Conditional Orders 

   A conditional order where the condition has been satisfied may be 
deemed final where the satisfaction of the condition terminates the 
litigation. 

 

   i. Where an Appellate Division order reverses a Supreme 
Court judgment and directs a new trial unless the party 
stipulates to a different amount of damages, the order is 
nonfinal where the party has not so stipulated (Whitfield v 
City of New York, lv dismissed in an opinion 90 NY2d 777 
[1997]).  Note that in analyzing which paper is the final 
appealable paper in this circumstance (i.e., the stipulation, 
the judgment entered on the stipulation, or the Appellate 
Division order itself), strict attention should be paid to the 
express language of the Appellate Division order (id. at 780-
781). 

 

ii. Where an order grants summary judgment conditioned on 
payment of money, and payment occurs, order is final 
(Meisner v Crane, lv denied 70 NY2d 613 [1987]). 

 

iii. Where an order dismisses a complaint if defendant accepts 
conditions, and it is unclear if conditions were satisfied, order 
is nonfinal (ECU Trust Reg. Vaduz v Union Bank of 
Switzerland, lv dismissed 71 NY2d 994 [1988]). 

 

 4. Merits Addressed -- Claims Pending 

Does the order resolve only some of the claims or counterclaims? 

  To determine whether any claims remain pending, counsel should 
determine the status of every claim, counterclaim, cross claim or other 
request for relief pleaded in the action and assure that they have all been 
finally resolved. 
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- Lane-Weber v Plainedge Union Free School Dist., lv dismissed 87 NY2d 
968 [1996] [denial of motion to dismiss complaint; entire action pending]. 

- Dupuy v Hayner Hoyt, 87 NY2d 1056 [1996] [grant of partial summary 
judgment leaves other causes of action pending]. 

- Saunder v Baryshnikov, appeal dismissed 65 NY2d 637 [1985] 
[counterclaim pending]. 

- Walden v F.W. Woolworth Co., lv dismissed 72 NY2d 840 [1988] [liability 
resolved; damages to be established]. 

- Wallis v Falken-Smith, lv dismissed 72 NY2d 807 [1988] [request for 
attorneys' fees pending]. 

 

C. Exceptions to Nonfinality 

Under certain circumstances, an otherwise nonfinal order may nevertheless be 
appealable pursuant to one of several exceptions to finality. 

1. Express Severance 

Is there an express severance? 

An order which expressly severs a pending cause of action will generally 
be deemed final by the Court of Appeals.  However, a  severance which 
does not sever a complete cause of action but merely severs a portion of 
a cause of action will not be given effect (see Burke v Crosson, 85 NY2d 
10, 18 n 5 [1985]; Tauber v Bankers Trust Co., lv dismissed 95 NY2d 848 
[2000]; Karger, § 5:6, at 114-117). 

- Sontag v Sontag, lv dismissed 66 NY2d 554, 555 [1985] [order which 
purports to sever items of relief not a valid express severance; nonfinal]. 

- F & G Heating Co. v Board of Educ. of City of New York, lv dismissed 64 
NY2d 1109 [1985] [express severance of a portion of a damage claim 
within a single cause of action ineffective; nonfinal]. 

- Gair, Gair & Conason, P.C. v Stier, lv denied 69 NY2d 606 [1987] 
[recognizing express severance]. 

- Weizenecker v Weizenecker, lv denied 72 NY2d 809 [1988] [order finally 
disposing of certain causes of action and transferring another cause of 
action to another court for prosecution deemed to effect an express 
severance]. 
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2. Implied Severance 

Are the pending claims impliedly severable from the decided claims? 

The doctrine of implied severance is applied only where the causes of 
action the order or judgment resolves "do not arise out of the same 
transaction or continuum of facts or out of the same legal relationship as 
the unresolved causes of action" (Burke v Crosson, 85 NY2d 10,16 
[1985]).   As this language from Burke suggests, this doctrine is rarely 
invoked and narrowly construed.  Burke expressly rejects the analysis 
used in cases such as Sirlin Plumbing Co. v Maple Hill Homes (20 NY2d 
401 [1967]), Orange & Rockland Utils. v Howard Oil Co. (46 NY2d 880 
[1979]) and Ratka v St. Francis Hosp. (44 NY2d 604 [1978]) (Burke, 85 
NY2d at 17 n 3). 

Burke holds that "an order dismissing or granting relief on one or more 
causes of action arising out of a single contract or series of factually 
related contracts would not be impliedly severable and would not be 
deemed final where the other claims or counterclaims derived from the 
same contract or contracts were left pending" (id. at 16). 

 

3. Party Finality 

Are all claims asserted by or against one party decided? 

  Referred to as party finality, this rule is an exception to the general 
proposition that the entire case must be resolved before resort to the 
Court of Appeals will be allowed.  Simply stated, party finality is present in 
any order which fully disposes of that party's claims and all claims, 
including cross claims and third-party claims, against that party, without 
resolving the entire litigation (see generally Karger, §5:9 at 128-137). 

- Barile v Kavanaugh, 67 NY2d 392, 395 n 2 [1986] [party finality where 
separate causes of action are asserted against different sets of 
defendants and only one cause of action was finally decided]. 

  - We're Assocs. Co. v Cohen, 65 NY2d 148, 149 n 1 [1985] [party finality 
as to individual defendants although claims remain pending against 
corporate defendant].  Compare General Instrument Corp. v Florin, lv 
dismissed 72 NY2d 909 [1988] [no party finality where order terminates 
claim against individual partners but leaves claims against partnership 
pending]. 

  -  Herbert v Morgan Drive-A-Way, 84 NY2d 836 [1994] [no party finality; 
although complaint dismissed as to owner and operator defendants, the 
complaint remained pending against administrator defendant and that 
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defendant's cross claim against owner and operator defendants had not 
been dismissed]. 

  - Landon v New York Hosp., appeal dismissed in part 65 NY2d 639 [1984] 
[in a mother's and father's medical malpractice action, six causes of action 
asserted:  two by each of the parents in their own right and two by the 
father on behalf of the injured infant.  The four causes asserted by the 
parents were dismissed, leaving pending the two causes asserted on 
behalf of the child.  Party finality as to the mother but not as to the father]. 

 

Party finality is an exception to the rule that the action or proceeding must 
be finally determined and there are instances where countervailing policy 
considerations make invocation of the doctrine unwarranted (see Sunrise 
Auto Partners, L.P. v H.N. Frankel  & Co., 90 NY2d 842 [1997]). 

 

 4. Irreparable Injury 

Does the doctrine of irreparable injury apply to make an otherwise nonfinal 
order appealable? 

  The doctrine of irreparable injury will apply to make appealable an 
otherwise nonfinal order in those rare instances where the order sought to 
be appealed from directs an irrevocable change in position that will cause 
immediate irreparable injury (see generally Karger, § 5:2, at 103-109). 

 

- Regional Gravel Prods. v Stanton, lv denied in part 71 NY2d 949 [1988] 
[irreparable injury where order directs transfer of title to real property]. 

  - Matter of Christopher T., lv granted 63 NY2d 601 [1984] [in a 
 proceeding to permanently terminate parental rights, order which 
authorizes DSS to consent to adoption as to one child and remits for 
further hearings as to a second child is nonfinal but appealable due to 
irreparable injury]. 

  - Gardstein v Kemp & Beatley, Inc., mot to dismiss appeal denied  61 
NY2d 900 [1984] [order directing corporate dissolution resulting in loss of 
corporate name and selling off of assets causes irreparable injury].  
Compare May v Flowers, lv dismissed 65 NY2d 637 [1985] [order 
dissolving partnership, expelling certain defendants, and ordering an 
accounting, but which specifically authorized the business to continue 
under the same name nonfinal; no irreparable injury]. 

  The irreparable injury doctrine is rarely used, and almost never used 
where the mere transfer of money is involved (see e.g. Town of 
Orangetown v Magee, appeal dismissed 86 NY2d 778 [1995]). 
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D. Separate Special Proceedings 

Does the order finally determine a separate special proceeding? 

Some apparently nonfinal orders that do not finally determine an entire litigation, 
but do finally determine a separate special proceeding, are final and appealable 
for purposes of the finality rule (see generally Karger, §§ 5:21-5:28, at 160-190).  
Some special proceedings are defined as such in the Consolidated Laws (see 
e.g. Family Court Act arts 4-10).  Others have been recognized as such by the 
Court.  Some examples of separate special proceedings follow: 

  - Baker v New York City Health & Hosps. Corp., 36 NY2d 925 [1975] [an 
order granting or denying a motion pursuant to section 50-e of the General 
Municipal Law for leave to serve and file a late notice of claim on a 
municipality is a final order in a special proceeding].  Compare Marabello v 
City of New York, appeal dismissed 62 NY2d 942 [1984] [order denying 
application to supplement an original notice of claim pursuant to General 
Municipal Law § 50-e(6) is nonfinal] and Barrios v City of New York, lv 
dismissed 100 NY2d 534 [2003] [order granting application to amend a 
notice of claim is nonfinal even when the application to amend the notice 
of claim is the first application filed in court]. 

  - Matter of Departmental Disciplinary Comm. for the First Judicial Dept. 
[Malatesta], lv denied 61 NY2d 601 [1983] [an order granting or denying a 
motion to quash a subpoena which is not issued in a pending proceeding, 
but rather precedes any judicial activity, commences a separate special 
proceeding].  Compare Weissman v 4 West 16th St. Sponsor Corp., 
appeal dismissed 68 NY2d 807 [1986] [order in pending proceeding is 
nonfinal]. 

  - Matter of Codey [Capital Cities, Am. Broadcasting Corp.], 82 NY2d 521, 
526-527 [1993] [a CPL 640.10 application by a party to a criminal 
proceeding in one state to compel the presence of a witness residing in 
another state or to compel the production of evidence located in another 
state commences a separate special proceeding on civil side of Court's 
docket]. 

  - Matter of Board of Educ. of City of Auburn [Auburn Teachers Assn.], lv 
denied as unnecessary 38 NY2d 740 [1975] [order denying motion to stay  
arbitration is a final order resolving a separate special proceeding]; see 
also Flanagan v Prudential-Bache Sec., 67 NY2d 500, 505 n * [1986] 
[order granting or denying a motion to compel arbitration is a final order 
resolving a separate special proceeding]; CPLR 7503.  However, an order 
which merely grants a motion to stay an action pending arbitration does 
not finally determine the action within the meaning of the Constitution (see 
Kushlin v Bialer, 26 NY2d 748 [1970]). 
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  - Matter of Vilcek v Biochem, Inc., lv denied in part 70 NY2d 728 [1987] 
[motion to disqualify an arbitrator commences a separate special 
proceeding]. 

  - Miller v Macri, lv denied 70 NY2d 610 [1987] [application for provisional 
relief in an arbitrable controversy commences a separate special 
proceeding]. 

 

VII.   THE “NECESSARILY AFFECTS” REQUIREMENT 

A. General Overview 

In accordance with the strong public policy against piecemeal appeals in a single 
litigation, nonfinal Appellate Division orders are generally not appealable to the 
Court of Appeals, except under certain limited circumstances.  Nevertheless, 

the correctness of a final determination may often turn on the 
correctness of such a nonfinal order, and the appeal from the final 
determination would then be pointless if that order could not also be 
reviewed.  It has accordingly long been the practice in this State to 
permit review, on an appeal from a final determination, of any 
nonfinal determination necessarily affecting the final determination 
which has not previously been reviewed by the appellate court 

(Karger, § 9:5, at 297-314).  The "necessarily affects" requirement now appears  
in several places throughout the CPLR: 

 

 1. Appealability 

The "necessarily affects" requirement appears as a limitation on appeals: 

Appeals as of Right Directly from Final Trial Court Judgments - CPLR 

5601(d) 

An appeal as of right may be taken to the Court of Appeals from a 
final Appellate Division order or directly from a final trial court 
judgment or order where the Appellate Division made an order on a 
prior appeal that "necessarily affects" the final determination (see 
Section I-A-5 of this outline). 

 

b.  Motion for Leave To Appeal Directly from a Final Trial Court  

   Judgment - CPLR 5602(a)(1)(ii) 

A litigant may seek leave to appeal directly from a final trial court 
judgment, where the Appellate Division made an order on a prior 
appeal that "necessarily affects" the final determination (see 
Section II-C-2 of this outline). 
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 2. Reviewability 

The "necessarily affects" requirement also appears as a limitation on 
reviewability.  CPLR 5501(a)(1) provides that an appeal from a final 
judgment brings up for review any nonfinal judgment or order that 
"necessarily affects" the final judgment (see Section V-C-2 of this outline). 

 

B. The "Necessarily Affects" Requirement 

1. As this Court has stated, its "opinions have rarely discussed the meaning 

of the expression 'necessarily affects'. . . [and] have never attempted . . . a 

generally applicable definition" (Oakes v Patel, 20 NY3d 633, 644 [2013]).  

Indeed, it is difficult to distill a rule of general applicability in this area.  

Arthur Karger gives a workable definition of the "necessarily affects" 

requirement.  According to Karger, a nonfinal order “necessarily affects” a 

final determination “if the result of reversing that order would necessarily 

be to require a reversal or modification of the final determination” and 

“there shall have been no further opportunity during the litigation to raise 

again the questions decided by the nonfinal order” (Karger, § 9:5, at 304-

305, 311; see also Cohen and Karger, Powers of the Court of Appeals, § 

79, at 340). 

2. A prior nonfinal Appellate Division order cannot necessarily affect a final 

judgment or order unless it is issued in the same proceeding (Town of 

Oyster Bay v Preco Chem. Corp., lv dismissed 58 NY2d 1066 [1983]). 

 

3. For a helpful discussion of the types of orders that necessarily affect 

subsequent orders, see Karger, § 9:5, at 297-314; Siegel, Practice 

Commentaries, McKinney’s Cons Laws of NY, Book 7B, CPLR C5501:4, 

at 18; 12 Weinstein-Korn-Miller, NY Civ Prac ¶¶ 5501.05-5501.08.  

 

C. Examples of Orders That Necessarily Affect Final Judgments 

1. An order denying defendant's motion for summary judgment to dismiss 
complaint which establishes a law issue in the case (GIT Indus. v Rose, 
mot to dismiss appeal denied 60 NY2d 631 [1983]; compare Quinn v The 
Stuart Lakes Club, appeal dismissed 56 NY2d 569 [1981] [order denying 
summary judgment does not necessarily affect final judgment when the 
Appellate Division did not foreclose the possibility of summary relief on 
expanded record]). 
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2. An order granting a new trial, but restricting the scope of the issues 
involved in the retrial (Kenford Co. v County of Erie, mot to dismiss appeal 
denied 72 NY2d 939 [1988]).  However, an order granting a new trial of 
the whole case, thereby permitting every question raised in the first trial to 
be raised in the new trial, does not "necessarily affect" the final judgment 
rendered after retrial (Atkinson v County of Oneida, mot to dismiss appeal 
granted 57 NY2d 1044 [1982]). 

 

 3. An order granting a motion to dismiss counterclaims and third-party claims 

  pleaded with the answer, for failure to state a cause of action (Siegmund  

  Strauss, Inc. v 149th Realty Corp., 20 NY3d 37, 42-43 [2012]).  

 

 4. An order granting or denying a motion to amend a pleading to include a  

  new cause of action or defense (Oakes, 20 NY3d at 644-645). 

 

D. Examples of Nonfinal Orders That Do Not Necessarily Affect Final Judgments 

1. An order which denies a party the right to include certain materials in the 

record on appeal (Kasachkoff v City of New York, mot to dismiss appeal 

granted in part 67 NY2d 645 [1986]). 

2. An order holding a party in contempt (New York City Tr. Auth. v Lindner, lv 

dismissed 58 NY2d 796 [1983]). 

3. An order denying a party's application for class certification (Karlin v IVF 

Am., 93 NY2d 282, 290 [1999]). 
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 PRESERVATION, JUDICIAL NOTICE,
AND THE HARMLESS ERROR RULE

                      by Norman A. Olch

An Introductory Note on the Court of Appeals

Except for a few matters, the state constitution declares 

that the "jurisdiction of the court of appeals shall be limited 

to the review of questions of law." N.Y. Consti. Art. 6, § 3(a). 

See also, CPLR § 5501(b); CPL § 470.35.

The   Court   strictly   interprets   this   constitutional 

limitation on its power, and it is therefore the responsibility 

of counsel to appropriately raise and preserve questions of law 

for Court of Appeals review.

In general, a party raises a question of law by making a 

claim  or  an  argument,  or  by  registering  an  objection  or  a 

protest in the trial court. While the objection or protest need 

not  take  any  particular  form,  it  must  be  sufficient  to  make 

known to the trial court the action counsel wishes the court to 

take, or his objection to the action the court has taken. CPLR § 

4017; CPL § 470.05(2).

Court of Appeals decisions indicate that preservation of an 

issue  for  review  requires  a  high  degree  of  specificity  with 

respect to the objection and the reasons for the objection. As 

the Court has noted, for example, "in a criminal case, arguments 
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that  were  not  raised  or  considered  in  the  court  of  first 

instance are not 'questions of law' within our constitutional 

powers." People v. Knowles, 88 N.Y.2d 763, 768 n.l (1996).

Even if the parties do not raise the preservation issue in 

their briefs, the Court can consider and determine the question 

on its own, Halloran v. Virginia Chemicals, Inc., 41 N.Y.2d 386, 

393 (1977). See also, Rules of the Court § 500.10 (Court may sua 

sponte determine whether it has subject matter jurisdiction and 

authority to review).

While it is within the power of the Appellate Division to 

reverse  in the interests  of  justice  in the absence  of  an 

objection or protest in the trial court, the Court of Appeals 

has no such "interests of justice" jurisdiction. Brown v. City 

of New York, 60 N.Y.2d 893 (1983); Martin v. City of Cohoes, 37 

N.Y.2d 162, 165 (1975).

The Rules of the Court emphasize that preservation of error 

is  central  to  Court  of  Appeals  review.  For  example,  all 

applications pursuant to CPL § 460.20 for leave to appeal to the 

Court  in  criminal  cases  must  identify  and  reproduce  "the 

particular portions of the record where the questions sought to 

be  reviewed  are  raised  and  preserved."  Rules  of  the  Court  § 

500.20(a)(4).
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There are four instances in which the Court of Appeals can 

go beyond questions of law and engage in de novo review of the 

facts. Three instances are based on the state constitution, and 

one  on  the  Court's  reading  of  a  United  States  Supreme  Court 

ruling:

(1) in death penalty cases: N.Y. Consti. Art. 6, § 3(a); 

CPL § 470.30

(2) when the Appellate Division on reversing or modifying a 

final or interlocutory judgment or order, "finds new facts and a 

final judgment or a final order pursuant thereto is entered." 

N.Y. Consti. Art. 6, § 3(a); CPLR § 5501(b). On the other hand, 

when the Appellate Division affirms the facts found in the trial 

court,  that  determination  is  beyond  review;  Court  of  Appeals 

review  is  limited  in  such  cases  to  determining  only  whether 

there  are  facts  in  the  record  to  support  the  Appellate 

Division's   determination.  L.  Smirlock  Realty  Corp.  v.  Title 

Guarantee Co., 63 N.Y.2d 955, 957-958 (1984).

(3)  in  reviewing  determinations  of  the  Commission  on 

Judicial Conduct. N.Y. Consti. Art. 6, § 22(d)

(4)  in defamation cases affecting a public figure, the 

Court can review the facts with respect to a finding below of 

malice.  Prozeralik v.  Capital Cities Communications, Inc.,  82 

N.Y.2d 466, 474-475 (1993).
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*     *     *

 I. Both plaintiff and defendant have a role at each stage of 

the proceedings in raising issues and protecting the record,

A. Both parties must object in order to preserve the issue 

for appellate review

B. Both parties must make a record which will demonstrate 

to an appellate court that the objection was either improperly 

sustained or properly overruled

C. In many instances the key to protecting the record is to 

anticipate the issues and prepare for them

1. e.g., the plaintiff should always anticipate an attack 

on  the  pleadings  and  therefore  spend  the  time  preparing  a 

complaint  which  will  withstand  judicial  scrutiny  because  it 

adequately  pleads  all  the  requirements  of  a  valid  cause  of 

action (i.e. notice, demand, etc.)

2.  e.g.,  the  defendant  should  anticipate  critical 

evidentiary rulings at the trial and be prepared to specifically 

and in a timely manner object  (i.e,  CPLR requirements for 

admission  of  business  records  as  an  exception  to  the  rule 

against hearsay)

D. Plaintiff and defendant must both proceed on the same 

basic assumption: if you do not protect the record in the lower 

court you will get no help from an appeals court

!4
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 II. The Notice o£ Appeal: if you do not file a proper and 

timely notice of appeal nothing is preserved for review

A.  There  are three ingredients of a proper notice of 

appeal: contents, timing, and service

1. Contents: under CPLR 5515 subd. 1 a proper notice of 

appeal has three basic components

a. the name or the party taking the appeal: If there are 

multiple parties name each one; avoid using terms like "et al." 

or "etc." in the caption or the body of the notice

[Federal court:   specify the party taking the appeal by 

naming each appellant in the caption or the body of the notice; 

while one attorney representing several parties can use  "et 

al.", this should be avoided; FRAP 3(c)3

b. designation of the judgment or order or specific part 

of the Judgment or order appealed from

CPLR  §  5501:  an  appeal  from  a  final  judgment 
automatically  brings  up  for  review  any  subsidiary  rulings;  
therefore do not limit scope of the appeal in the notice of 
appeal unless that is precisely what you want to do

• an appeal from only part of an order is a waiver of the 
right to appeal from other parts of the order not specified in 
the notice of appeal; use language that the appeal is "from each 
and every part thereof"

Watergate II Apartments v. Buffalo Sewer Authority, 46 N.Y.
2d  52,  57  n.l  (1978):  certain  errors  in  the  notice  such  as 
saying it is an appeal from a "decision" instead of a judgment 
or order will be disregarded as a "mere misdescription"
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Mascitti  v.  Greene,  250  A.D.2d  821,  822-823  (2nd  Dept. 
1998) (appellant held to issues in order on appeal as limited by 
the notice of appeal); Hemnings v. St. Mark's Housing Asso., 272 
A.D.2d 442, 444 (2nd Dept. 2000).

         
Royal  v,  Brooklyn  Union  Gas,  122  A.D.2d  132  (2nd  Dept. 

1986): if the notice of appeal specifies the appeal is limited 
to part of an order, there is a waiver of the right to appeal 
from other parts of the order. See also, City of Mount Vernon v. 
Mount Vernon Housing Auth., 235 A.D.2d 516 (2nd Dept. 1997); 
after time to file notice of appeal has expired, it is too late 
to  seek  to  amend  a  prior  notice  of  appeal  to  include  other 
portions of the judgment or order riot specified in the prior 
notice.

         
Boyle  v.  Taylor,  255  A.D.2d  411  (2nd  Dept.  1998):  wife 

waived right to appeal failure to award maintenance where notice 
of  appeal  limited  the  appeal  to  that  part  of  the  judgment 
regarding equitable distribution of marital assets; see also, 
O'Donnell v. O'Donnell, 41 A.D.3d 447 (2nd Dept. 2007)

Kitchen v. Port Authority of New York and New Jersey, 221 
A.D.2d  195  (1st  Dept.  1995)  (if  a  "resettled  order"  has  no 
effect on the appealable issues, the appeal must be from the 
original order)

         
Vias  v.  Rohan,  119  A.D.2d  672  (2nd  Dept.  1986): 

plaintiff's appeal "on the amount of the damages" does not bring 
up for review the theory of liability and therefore court cannot 
consider claim that damages should not have been limited to one 
cause of action

         
Battlpaglia v. Barlow,  107 A.D.2d 1001, 1003 (3rd Dept.

1985):  where  order  resolved  a  series  of  motions  and  cross 
motions for summary judgment, appeals court will consider only 
those portions of the order which the appellant has designated 
in its notice of appeal

         
Mtr.  of Smith,  91 A.D.2d 789, 790 (3rd Dept.  1982); 

issues raised in Notice of Appeal but not in brief filed with 
Appellate Division will be deemed abandoned
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c. designation o£ the court appealed to

2. Time

a. CPLR 5513(a): take appeal within 30 days of service by 
a party of order or judgment appealed with notice of entry

        
Jurisdictional

"Very rigid" rule

Add five days if service by mail: CPLR 2103(b)(2)

Add one day if service by overnight delivery:

    CPLR § 2103(b)(6)

E-service - CPLR § 2103(b)(7)

Reynolds v. Dustman, 1 N.Y.3d 559 (2003): if a notice of 
entry does not contain a reference to "entry" it is not a proper 
and effective notice of entry; see also, Norstar Bank of Upstate 
New York v. Office Control Systems, Inc., 78 N.Y.2d 1110 (1991)

      
Mileski v. MSC Industrial Direct Inc., 138 A.D.3d 797 (2nd 

Dept. 2016)
       

b. CPL § 460.10:   30 days to file and serve notice of 
appeal

        
[Federal court: not a notice of entry jurisdiction; time 

begins  to  run  from  the  entry  of  the  judgment  regardless  of 
counsel's knowledge of the entry. In a civil case the appeal 
must be taken within 30 days of entry of the judgment, FRAP 4 
(a)(l), but in a criminal case it is within only 10 days. FRAP 
4(b).

        
[While the clerk is expected to serve notice of entry, the 

failure to do so does not enlarge the time to file a notice of 
appeal. F.R.Civ.P. 77(d); to reopen the time to file a notice of 
appeal when the clerk did not send out notice of entry, see, 
FRAP 4(a)(6)]

        
[Federal  caution:  if  there  is  an  amended  judgment  be 

certain  the  notice  of  appeal  is  addressed  to  the  correct 
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judgment. See e.g., Rezzonico v. H & R Block, Inc., 182 F.3d 144 
(2nd Cir. 1999), cert. denied, 528 U.S. 1189 (2000). The safest 
course is to file a notice of appeal each time the judgment is 
amended.]

      
3. Service
          

a. CPLR §5515 subd. 1: serve adverse party and file with 
court where judgment or order entered

CPLR §5520(a): if do one but not the other within the 
allotted time, court can grant extension to cure omission

b. CPL §460.10(d): appeal is deemed "taken" upon filing 
and service of the notice of appeal

DeLeonardis v. Gaston Paving Co., Inc., 271 A.D.2d 839 
3rd Dept. 2000) (the affidavit of service creates a presumption 
of proper service which can be rebutted by credible evidence 
that the notice of entry was not received)

III. Leave to Appeal: if you do not file a proper and timely 

motion  or  application  for  permission  to  appeal  from  an 

intermediate appellate court nothing is preserved for review

A. Time
         
1. CPLR § 5513(b): time to move for permission to appeal

2. CPLR § 5516: return date for motion seeking permission 
to appeal

       
B. Appeal to the Court of Appeals

1. CPLR § 5602: motions made in the Appellate Division 

and the Court of Appeals
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C. Appeal to the Appellate Division

 1. CPLR § 5703: appeals to the Appellate Division from

the Appellate Term (civil cases)

D.  Criminal cases: except in a case in which the death 

penalty has been imposed, there is no right to appeal to the 

Court of Appeals; all appeals are by permission

        1. See, CPL §§ 450.90, 460.20

Quain v. Buzzeta Construction Corp., 69 N.Y,2d 376 (1987): 
while a grant of a motion for leave to appeal to the Court of 
Appeals ordinarily brings up for review all issues preserved for 
review, if the moving party specifically limits the issues it 
seeks to have reviewed, it is bound by that limitation

Telaro v. Telaro, 25 N.Y.2d 433, 438 (1969); issues raised 
in the trial court but not in the Appellate Division can be 
raised in the Court of Appeals

IV. The basic rule: issues not raised in, facts not established 

in,  and  objections  not  made  in  the  lower  court  will  not  be 

considered by an appellate court.

V. The appropriate steps at each stage of a case

A. Pleadings, defenses, and the theory of the case

1. The plaintiff: for an unsuccessful plaintiff to assert 

on appeal a basis or theory of recovery, that basis or theory 

must  be  pleaded  in  the  complaint  or  otherwise  raised  at  the 

trial.

Cummins v. County or Onondaga, 84 N.Y.2d 322 (1994): in 
wrongful death action appellate court will not consider novel 
basis for recovery for pain and suffering not raised below; see 
also, Cooper v. City of New York, 81 N.Y.2d 584, 588 (1993).
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Synder v.  Wetzler, 84 N.Y.2d 941 (1994): Court of Appeals 
will not consider constitutional theory of recovery not pleaded 
by the plaintiff

Davis  v.  St.  Joseph's  Children  Services,  64  N.Y.2d  794 
(1985):  argument that the statute of limitations was tolled 
under  the  continuous  treatment  doctrine  is  waived  on  appeal 
because not argued below by the plaintiff

Pipe Welding Supply Co., Inc. v. Haskell Conner & Frost, 61 
N.Y.2d  884   (1984):  unsuccessful  plaintiff  cannot  raise  on 
appeal theory of recovery not pleaded or tried and submitted to 
the jury

        
319 Smile Corp. v. Formon Fifth, LLC, 37 A.D.3d 245 (1st 

Dept. 2007): plaintiff's claim that action is timely under CPLR 
§ 205 not preserved for appellate review

1550 Fifth Avenue Bay Shore, LLC v. 1550 Fifth Ave., LLC., 
297 A.D.2d 781 (2nd Dept. 2002)

   
Dufficy v. Wharf Bar & Grill, Inc., 217 A.D.2d 646 (2nd 

Dept. 1995): plaintiff must raise specific provision of New York 
City Administrative Code allegedly violated by the defendant for 
appellate court to consider the provision

Picquazzi v. State of New York, 95 A.D.2d 958 (3rd Dept.  
1983);  res  ipsa  loquitor cannot be raised for first time on 
appeal by injured plaintiff motorist

2.  The defendant:  in order for an appellate court to 
consider a defense, the defense must be pleaded or raised at the 
trial

Diamond  Asphalt  Corps  v.  Sander,  92  N.Y.2d  244  (1998): 
meaning of statutory term "public work" preserved by answer and 
by fact that lower courts "plainly ruled on it, and everyone was 
manifestly aware of its practical significance."

Szigyarto v. Szigyarto, 64 N.Y.2d 275 (1985): failure to 
raise laches or estoppel before trial precludes raising these 
defenses to defeat claim on appeal
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Sean  H.  v.  City  of  New  York,  20  A.D.3d  146  (1st  Dept. 
2005): defendant cannot raise as grounds for dismissal theory 
not argued in the lower court

Ouyang v. Jeng, 260 A.D.2d 618 (2nd Dept. 1999); failure to 
plead  or  to  move  to  dismiss  on  grounds  of  res  judicata  or 
collateral estoppel waives these defenses

Lister   Electric,  Inc.  v.  Incorporated   Village  of 
Cedarhurst, 108 A.D.2d 730 (2nd Dept. 1985): in contract action, 
failure of the defendant to plead or otherwise raise claim that 
contract is unconscionable waives issue for appeal

St.  John. Associates  Engineers v.  Chase Architectural 
Asso., 106 A.D.2d 743 (3rd Dept. 1984): maker of note cannot 
raise lack of consideration for first time on appeal

Kivort Steel, Inc. v. Liberty Leather Corp., 110 A.D.2d 950 
(3rd  Dept.  1985):  defendant  who  did  not  plead  setoff  as  an 
affirmative defense or counterclaim in its answer, waived issue 
and  it  cannot  be  considered  on  defendant's  appeal  of  motion 
denying summary judgment

Fiske v.  Fiske,  95 A.D.2d 929, 931 (3rd Dept.  1983), 
aff'd, 62 N.Y.2d 828 (1984): failure to plead statute of frauds 
in answer or as a basis for an objection at trial to testimony 
of an oral agreement, is waiver of the defense on appeal

See  also,  CPLR  3211(e):  waiver  of  objection  to  lack 
personal jurisdiction

B.   Pretrial motions:   if you want an appellate court to 
consider any facts or legal theories as the basis for granting 
or denying a motion, the facts or theories must be alleged in 
the pleadings or in the papers supporting or opposing the motion

McLearn v. Cowen & Co., 60 N.Y.2d 686 (1983): where the 
motion under CPLR § 3211 is based on a claim of res judlcata, 
the Appellate Division on appeal cannot grant the motion on the 
grounds of a failure to state a cause of action

Spicer v. Spicer, 162 A.D.3d 886 (2nd Dept. 2018): error 
for  lower  court  to  dismiss  petition  on  ground  not  raised  in 
dismissal motion
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Bacciocchi v. Ranch Parachute Club, Ltd., 273 A.D.2d 173 
(1st Dept. 2000)(motion court is restricted to grounds asserted 
in the moving papers)

Roland Pietropaoli Trucking v. Nationwide Mutual Ins., Co., 
100  A.D.2d  680  (3rd  Dept,  1984):  where  notice  of  motion  to 
dismiss for failure to state a cause of action and supporting 
affidavits are directed at first cause of action only, objection 
to the other causes of action is deemed waived and will not be 
considered on appeal

Soto  v.  Frank's  Beer  &  Soda, 128 A.D.2d 604 (2nd Dept. 
1987):  plaintiff  appealing  grant  of  summary  judgment  to 
defendant on complaint alleging violation of the Dram Shop Act 
waived  consideration  of  negligence  claim  on  appeal  where 
negligence  was  not  pleaded  in  the  complaint  and  the  bill  of 
particulars stated negligence was not the basis for recovery

Pastors v:. Zlatniskly, 122 A.D.2d 840 (2nd Dept. 1986): 
defendant appealing grant of summary judgment to plaintiff on 
defendant's  counterclaim,  waives  consideration  of  claim of 
equitable estoppel because it was not raised in lower court

Orellano  v.  Samples  Tire  Shipment  and  Supply  Corp.,  110 
A.D.2d 757 (2nd Dept. 1985): plaintiff cannot urge on appeal as 
the basis for in personam jurisdiction CPLR section not argued 
in the lower court

Lyons  v  Quandt,  91  A.D.2d  709  (3rd  Dept.  1982): 
defendant  appealing  denial  of  motion  to  dismiss  cannot  raise 
statutory argument for reversal not pleaded or raised in motion 
papers

       
Van Wormer v. Leversee, 87 A.D.2d 942 (3rd Dept. 1982): on 

appeal  by  plaintiff  from  dismissal  of  Article  78  proceeding, 
court will not consider provisions of Real Property Tax Law not 
raised below by the plaintiff

But see, Gerdowsky v. Grain's New York Business, 188 A.D. 
2d 93 (1st Dept. 1993): on appeal of a summary judgment motion 
party can raise new legal arguments which appear on the face of 
the record and which could not have been negated below if raised 
at that time
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C. The trial

1. Jury selection: objection should be made immediately 
and prior to seating of jury if issue is to be preserved for 
preview

CPLR § 4107: judge must be present during voir dire upon 
request of any party; Baginski v. New York Telephone Co., 130 
A.D.2d 362, 365-366 (1st Dept. 1987)(reversible error to deny 
request); Guarnier v. American Dredging Co., 145 A.D.2d 341 (1st 
Dept. 1988): statute not satisfied by presence of law assistant 
during jury selection

Edmonson  v.  Leesville  Concrete  Co.,  Inc.,  500  U.S.  614 
(1991): peremptory challenges based on race are unconstitutional 
in civil cases; Superior Sales & Salvage. Inc. v. Time Release 
Sciences, Inc., 224 A.D.2d 922 (4th Dept. 1996).

Ancrum  v.   Eisenberg,  206  A.D.2d  324  (1st  Dept.  1994) 
(reverse judgment for defendant where plaintiffs are black and 
defense  exercised  all  three  peremptory  challenges  against 
blacks;  court  unconvinced by race-neutral  explanation); see 
also, Siriano v.  Both Israel Hospital Ctr., 161 Misc.2d 512 
Sup. N.Y. Co. 1994); O'Neill v. City of New York, 160 Misc. 2d 
1086  (Civ. Ct. N.Y. Co. 1994). But see, Smith v. United States 
of America, Inc., 276 A.D.2d 620 (2nd Dept. 2000)

Be  prepared  to  make  record  if  peremptory  challenges  are 
based on prohibited grounds; for three-step process, see e.g., 
People  v.  Allen, 86 N.Y.2d 101 (1991). See  also,  Johnson  v. 
California, 545 U.S. 162 (2005); Miller-El v. Dretke, 545 U.S. 
231 ( 2005)'

        
People v. Colon, 90 N.Y.2d 824 (1997): consent of counsel 

and defendant to withdrawal of previously exercised peremptory 
challenge and the seating of that previously challenged juror 
waives appellate review of the procedure.

People  v.   Vasquez,  89  N.Y.2d  521  (1997):  absence  of 
objection to court's failure to stenographically record the voir 
dire waives claim that trial was not fully recorded as required 
by Judiciary Law § 295

Gallegos v. Elite Model Management Corp., 28 A.D.3d 50 (1st 
Dept. 2005): good discussion of CPLR § 4106 and right to trial 
by jury in a civil case
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2.  Presentation of proof:  offer  of  proof  or  timely 

objection must be made to testimony or other evidence in order 

to preserve issue for appellate review

a. Form of objections

CPLR § 4017: formal objections are not required; party 
must "make known the action which he requests the court to take 
or, if he has not already indicated it, his objection to the 
action of the court."

CPL § 470.05(2): a "question of law" is raised when 
there is  a  "protest"  to a ruling or instruction which is 
deemed sufficient "if the party made his position with respect 
to  the  ruling  or  instruction  known  to  the  court,  or  if  in 
response to a protest by a party, the court expressly decided 
the question raised on appeal."

        
Be specific: "When a general objection is overruled 

all grounds of objection which might have been obviated if they 
had been specifically stated, must be deemed waived." People v. 
Ross, 21 N.Y.2d 258, 262 (1967)

        
Kulak  v.  Nationwide  Ins.  Co.,  40  N.Y.2d  140,  145  

(1976): a continuing objection to the testimony of a particular 
witness  and  other  "improper  evidence  of  the  same  sort"  will 
preserve issue for appellate review

        
b. Specific instances

Adams v.  Zirlakuts,  92 N.Y.2d 396 (1998): where party 
does not object to the qualifications of a witness to testify as 
an expert, he cannot argue on appeal that the witness’ testimony 
was inadmissible as a matter of law.

Horton v. Smith, 51 N.Y.2d 798 (1980); "When a timely 
objection is not made, the testimony offered is presumed to have 
been  unobjectionable  and  any  alleged  error  considered 
waived" (testimony by police officer who was not an eyewitness 
that point of impact was outside the crosswalk)

People  v.   Miller,  89  N.Y.2d  1077  (1997):  absence  of 
objection to subject matter of questions put to alibi witness 
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during prosecutor's cross examination, is a failure to preserve 
issue for appellate review

People v. Waters, 90 N.Y.2d 826 (1997): where defendant 
objects to testimony on grounds of hearsay, he does not preserve 
for  Court  of  Appeals  review  other  theories  for  barring  the 
testimony which were never presented to the trial judge

People  v.  Brown,  90  N.Y.2d  872  (1997):  whether  a 
defendant  has  implicitly  consented  to  the  waiver  or 
relinquishment  of  procedural  rights  at  trial  is  a  "factual 
question" the determination of which by the Appellate Division 
must be upheld by the Court of Appeals if there is any support 
in the record for that conclusion

Kaygreen Realty Co. v. IG Second Generation t L.P.,  68 
A.D.3d 933 (2nd Dept. 2009)(objection must be timely)

Gallegos v. Elite Model Management Corp., 28 A.D.3d 50 
lst  Dept.  2005):  while  objection  could  have  been  "more 
forceful," it preserved issue for appellate review

Issacson  v.  Karpe,  84  A.D.2d  868  (3rd  Dept.  1981): 
failure  to  move  to  strike  otherwise  inadmissible  evidence  is 
"fatal" on appeal and places such error beyond review on appeal

In re Will of Cruder, 89 Misc.2d 477 (Surr. Ct. Nassau 
Co. 1977): failure to object during trial on grounds of best 
evidence rule is a waiver of the issue

3. Pre-verdict trial motions

Miller  v.  Miller,   68  N.Y.2d  871  (1986):  plaintiff  who 
fails to move for a directed verdict concedes it is an issue for 
the jury, and findings for the defendant cannot be reversed by 
the Appellate Division as a matter of law

Wittorf  v.  City  of  New  York,  144  A.D.3d  493  (1st  Dept. 
2016)

Silipo v. Wiley, 138 A.D.3d 1178 (3rd Dept. 2016)
Diteo v. Barreca, 16 A.D.3d 366 (2nd Dept. 2005)
Lamana v. Jankowski, 13 A.D.3d 134 (1st Dept. 2004)
Segal v. McDaniel, Inc., 201 A.D.2d 717 (2nd Dept. 1994): 

defendant, who fails to move under CPLR § 4401 for judgment at 
the close of the case, implicitly concedes it is an issue for 
the trier of fact whether cause of action proven
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4. Summations: object and move for a mistrial immediately

Williams v. Norman, 34 N.Y.2d 626 (1974): it is error for 
the trial court to refuse to record the summations upon request 
by a party.

Brennan v. City or New York,  108 A.D.2d 834, 837 (2nd 
Dept. 1985): error in summation is waived on appeal by failure 
to make timely objection and not moving for a mistrial prior to 
the return of the verdict? Blum v. Bregsoan, 225 A.D.2d 324 (1st 
Dept. 1996)

Moore v. Town or Huntington, 39 A.D.2d 764 (2nd Dept. 
1972); remark in summation is waived unless party moves for a 
mistrial before the jury verdict is returned; accord, Dunne v. 
Lemberg, 54 A.D.2d 955 (2nd Dept. 1976)

Bagallik v. Weiss, 110 A.D.2d 284, 287 (3rd Dept. 1985): 
if party does not object immediately to remark in summation, 
issue is still preserved for appellate review if the party moves 
for  a  mistrial  before  the  jury  is  charged  because  the  trial 
court can still take corrective action.

5.  Charge to the Jury;  in the absence of a request to 
charge or an exception to the charge, an error in the charge to 
the jury is not preserved for review

CPLR § 4110-b: "No party may assign as error the giving 
or the failure to give an instruction unless he objects thereto 
before  the  jury  retires  to  consider  its  verdict  stating  the 
matter to which he objects and the grounds for his objection.”

Wild  v.  Catholic  Health  System,   21  N.Y.2d  951  (2013)
(cannot raise on appeal objection to instruction not made at 
trial)

Harris y. Armstrong, 64 N.Y.2d 700 (1984)
IGS Realty Corp. v. Brady, 149 A.D.3d 524 (1st Dept. 2017)

34-35 Corp. v. Industry City Associates, 14 A»D.3d 550 (2nd 
Dept. 2005)

       
People   v.   Slacks,  90   N.Y.2d  850  (1997):   appellate 

complaint about charge to the jury is unpreserved for review 
where   defendant  did  not  object  in  the  trial  court  on  the 
specific ground raised on appeal
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Arbegast  v.  Board  or  Education,  65  N.Y.2d  161,  163  n.l 
(1985): normally a request at charge conference is sufficient to 
preserve objection to the charge as long as nothing indicates 
the  request  is  being  abandoned;  see  also,  Meagher  v.  Long 
Island. R.R. Co., 27 N.Y.2d 39 (1970)

Passantino v. P & F Machine Corp., 54 N.Y.2d 840 (1981): 
where there is no objection to the charge, the charge becomes 
the law of the case and on appeal the verdict will be reviewed 
according to the charge as given regardless of whether it is 
legally correct; Bradley v. Earl B. Feiden, Inc., 8 N.Y.3d 265, 
272-273 (2007). 

Goldberg v. Wirkosko, 182 A.D.2d 350 (2nd Dept. 1992): 
when a party fails to object to supplemental instructions before 
the jury resumes its deliberations, the issue is not preserved 
for review.

6. The verdict: enter objections to verdict prior to the 
discharge of the jury

Grzesiak v. General Electric Co., 68 N.Y.2d 937 (1986): 
failure  to  object  to  the  verdict  as  inconsistent  is  waived 
unless made prior to the discharge of the jury; Bradley v. Earl 
B. Feiden, Inc., 8 N.Y.3d 265, 272 n.2 (2007). 

7. Post-verdict motions

Nelson v. Times Square Stores Corp., 110 A.D.2d 691 (2nd 
Dept. 1985), app. dism., 67 N.Y.2d 645: ground not stated in 
motion to set aside the verdict cannot first be urged on appeal 
as a reason why the motion should have been granted

      
8.  Post Judgment motions  (criminal):  denial of a post 

judgment motion to vacate a conviction under CPL § 440.10 is 
beyond Court of Appeals review where there is factual support in 
the  record  for  the  findings  of  the  courts  below;  Court  of 
Appeals can review only whether as a matter of law the findings 
are unsupported or are incredible.

        People v. St. John, 89 N.Y.2d 1018 (1997)
        People v. Grutolla, 43 N.Y.2d 116 (1977)
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VI. Constitutional Issues: Court of Appeals will not consider 
constitutional issues raised for the first time in the Court of 
Appeals;  Appellate  Division  can  reach  such  issues  in  the 
exercise of its discretion

      
Mohassel v.  Fenwick,  5 N.Y.3d 44, 53 (2005): failure to 

preserve due process challenge to rent stabilization statute

Mtr. of Barbara C., 64 N.Y.2d 866 (1985)
Cibro Petroleum Products, Inc., v. Chu, 67 N.Y.2d 806
(1986)

 VII. Exceptions to the Rule

A. Judicial notice (see below)

B.  Interests of Justice: it is within the power of the 
Appellate Division to reverse in the interests of justice in the 
absence of an objection, but not the Court of Appeals. Martin v. 
City of Cohoes, 37 N.Y.2d 162, 165 (1975); Bingham v. New York 
City Transit Auth., 99 N.Y.2d 355, 359-360 (2003)

1. such reversals are rare in civil cases, and usually 
only  where  the  alleged  error  is  fundamental  to  a  fair  trial 
Borney v. Tisyi Taxi Corp., 93 A.D.2d 291, 294 (1st Dept. 1983:)

a. assertion that damages are excessive is a claim of 
fundamental error and can be considered on appeal in the absence 
of an objection below

Graham v. Murphy, 135 A.D.2d 326 (3rd Dept. 1988)
     
 C. New legal argument

Sega v. State of New York, 60 K.Y.2d 183, 190 n.2 (1983): 
"On appeal, a respondent may proffer in support of affirmance 
any  legal  argument  that  may  be  resolved  on  the  record, 
regardless  of  whether  it  has  been  argued  previously,  if  the 
matter  is  one  which  could  not  have  been  countered  by  the 
appellant had it been raised in the trial court." This means a 
legal argument which could not have been obviated by evidence at 
the trial. But see, Misicki v. Caradonna, 12 N.Y.3d 511, 519 
(2009)(litigant, not the Court, must raise the new legal claim) 

       
Bingham v. New York City Transit Auth., 99 N.Y.2d 355, 359 

(2003)
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Post  v.  220  East  End  Ave.  Corp.,  62  N.Y.2d  19,  28-29 
(1984): new legal argument based on an amendment to a statute

Standard  Funding  Corp.  v.  Lewitt,   225  AtD.2d  608  (2nd 
Dept.  1996): "we will consider this issue even though it is 
raised  for  she  first  time  on  appeal,  because  it  concerns  an 
issue of law apparent on the face of the record which could not 
have  been  avoided  by  the  opposing  party  if  brought  to  their 
attention at proper juncture"; Williams v. Naylor, 64 A.D.3d 588 
(2nd Dept. 2009)

      
D. Statutory interpretation by appellant

Mtr.  of Richardson, 67 N.Y.2d 246, 250 (1986); issue of 
statutory interpretation can be raised for first time on appeal 
by appellant seeking reversal. Note: that this is not an issue 
which can be obviated by proof at the trial.

      
E. Public Policy
       
Mtr. or Niagara Wheatfield Administrators Assn., 44 N.Y.2d 

68, 72 (1978): claim that contract is void as against, public 
policy  can  be  raised  for  the  first  time  in  the  Appellate 
Division by a party or by the court sua sponte

F. Subject Matter Jurisdiction: claim that the trial court, 
the  Appellate  Division,  or  an  administrative  agency  does  not 
have subject matter jurisdiction can be raised for the first 
time on appeal

Roma v. Ruffo, 92 N.Y.2d 489, 493 (1998)
Cappiello v. Cappiello, 66 N.Y.2d 107, 108-109 (1985)
Montella v. Bratton, 93 N.Y.2d 424, 432 (1999)

G.  Change in the Law: an appeal is decided based upon the 
law at the time the appeal is decided, and not in accordance 
with the law as it was at the time of the original determination 
which is on appeal. This situation can arise, for example, when 
the legislature amends the statute while the case is on appeal.

In re Kahn's Application, 284 N.Y. 515, 523 (1940)

H.   Fundamental  defects  in  the  mode  of  procedure: in a 
criminal case, there is a "narrowly drawn class of fundamental 
defects  immune  from  the  preservation  requirement.”  People  v. 
Monroe, 90 N.Y.2d 982, 984 (1997). For a discussion of this 
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"narrow, historical exception" which is aimed at modes of trial 
procedure  at  basic  variance  with  those  mandated  by  the 
Constitution and statute, see, People v. Patterson,  39 N.Y.2d 
288, 296-296 (1976)(burden of proof); People v. Kisoon, 8 N.Y.3d 
129 (2007)(failure  to  inform counsel of the contents of a 
substantive  note  from  a  deliberating  jury  before  the  judge 
responds to the note)

VIII. Judicial Notice: appellate courts can take judicial notice 
of law and facts which are not part of the record on appeal

CPLR § 4511: judicial notice taken by "every court"

James v. Powell, 19 N.Y.2d 249, 259 (1967): court takes 
judicial  notice  of  statute  of  Puerto  Rico  for  first  time  on 
appeal

Hunter v. The New York, Ontario & Western R.R, Co., 116 
N.Y. 615, 621-622 (1889).

Mtr. of Wilhelm, 62 A.D.2d 1155 (4th Dept. 1978)

1. Judicial notice can be used as the basis to affirm or
reverse a judgment

Mtr. of Michael B., 80 N.Y.2d 299, 317-318 (1992): in a 
child custody case, notice of changed circumstances not in the 
record is appropriate

Mtr. of Albano v. Kirby, 36 N.Y.2d 526, 532-533 (1975)
 Zouppas v. Yannikidou, 16 A.D.2d 52, 54 (1st Dept. 1962)

2. Specific instances

a.   incontrovertible documentary evidence dehors the
record

Khatibi v. Weill, 8 A.D.3d 485 (2nd Dept. 2004) (court
records and files)
 Kirp V. Caleb's Path Realty Corp., 19 A.D.2d 744 (2nd 

Dept. 1963);  in action to recover broker's commission,  court 
takes   judicial  notice  of  plaintiff's  real  estate  broker's 
license

State v. Peerless Ins. Co., 117 A.D.2d 370 (3rd Dept.
1986): judicial notice of New York State Department of Taxation 
and Finance Notice of Determination
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Cohan v. Miskhopoulous, 118 A.D.2d 530, 531 (2nd Dept. 
1986):  judicial  notice  of  Appellate  Term  reversal  in  related 
case

Schmidt v. Magnetic Bead Corp., 97 A.D.2d 151, 158 n.3 
(2nd Dept. 1983): court takes judicial notice of shareholders 
acquisition agreement because it is contained in the record on 
appeal in another case pending before the court

b. foreign law

Edwards v. Erie Coach Lines Co., 17 N.Y.3d 306 (2011)

Compare, Wariri v. Wlldenstein & Co., Inc., 297 A.D.2d 
214 (1st Dept. 2002)(French Law), with, Harris S.A. De C.V. v. 
Grupo  Sistemas,  279  A.D.2d  263,  264  (1st  Dept.  2001),  lv. 
denied, 96 N.Y.2d 709 (2001) (Mexican law)

c. legislative findings

Hamilton  v.  Miller,  23  N.Y.3d  592  (2014)(cannot  take 
judicial notice of legislative findings; findings are facts, not 
law)

IX. Harmless Error: Litigants are entitled to a fair trial, not 

a perfect trial. Accordingly, an appeals court will consider an 

error harmless, and will not reverse a judgment, if the court is 

satisfied that the result would have been the same even if the 

error had not been made. See in general, CPLR §§ 2001, 2002

A. Appellant's strategy: must show not only was there an 

error below, but the error in the context of the trial was not 

harmless

B. Respondent's strategy: argue there was no error or, in 
any  event,  if  there  was  one,  it  was  harmless.  A  successful 
plaintiff, for example, would argue that proof of liability was 
overwhelming and therefore the error did not contribute to the 
jury's verdict
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C. Both parties should not view the error in isolation; 
rather it must be viewed as the appellate court will view it: in 
the context of the entire trial.

Marine Midland. Bank v. John B. Russo Produce Co., 50 N.Y 
2d 31, 43 (1980)

People v. Hardy, 4 N.Y.3d 192, 199 (2005): "prosecutor's 
own summation illustrates how important [the evidence] was to 
the  People's  case"; "heavy  reliance"  in  summation  on  the 
evidence

       
Badr v. Hogan, 75 N.Y.2d 629 (1990): in context of this 

case  violation  of  the  collateral  evidence  rule  to  impeach 
witness’ credibility was not harmless error because of emphasis 
placed on the matter during the trial and in summation

Cotter v. Mercedes Benz Manhattan, 108 A.D.2d 173, 180 (1st 
Dept. 1985)(admission or exclusion of trial evidence)

Walker v. State or New York, 111 A.D.2d 164, 165-166 (2nd 
Dept. 1985): court will reverse for improper refusal to admit 
business record "only if it can be said that such evidence, had 
it   been   admitted,  probably   would  have  had  a  substantial 
influence upon the result of the trial." Court takes same view 
with respect to an improper charge on res ipsa loquitor.

D. Criminal cases: certain constitutional errors can never 
be deemed harmless, while, in context, some can
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Rosenblatt 2005 

On August 3 1 1995, Mycroft Megachip Corp. and Franco-Midland Hardware Co. 

entered into a ten-year tease by which respondent leased office space at 221-B Fulton 

Avenue, in the City of White Plains, County of Westchester, State of New York. 

Respondent is an entity duly incorporated under the laws of the State of Detaware, with 

its principal offices in the City of Yonkers, in the County ofWestchestert State of New 

York. Because of the fact that the transaction took place in the County of Westchester, 

the location of the demised premises, venue was lodged and this action was heretofore 

commenced in Supreme Court, Westchester County, State of New York. 

In the spring of 1999, difficulties arose, giving rise to the claims that form the 

basis for the commencement of the instant action. It is alleged that the lease was 

wrongfully breached, culminating in the subject petition, brought on by order to show 

cause, signed by Hon. James Armitage, a Justice of the Supreme Court, dated 

November 3, 1999. 

In an affidavit of B. Adelbert Gruner, dated December 15, 19991 counsel argued 

that the provisions of the lease were ambiguous and should therefore be construed 

against the draftsman of the lease. On January 25, 1999, Supreme Court granted 

partial summary judgment The Appellate Division reversed, concluding that there were 

questions of fact, based on the doctrin~ set forth in 67 Wan St. Co. v Franklin Natl. 

Bank (37 NY2d 245, 249). 

**~************ 

This narrative leaves the reader confused and frustrated. 
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1. Who is the landlord and who is the tenant? The phrase 1'leased office space11 is 

ambiguous. Landlords lease or rent space; so do tenants. 

2. '1Respondent leased" adds to the confusion. In certain proceedings the parties 

are referred to as petitioner and respondent. If the petitioner wins at the first 

level, petitioner becomes the respondent on appeal to the Appellate Division. if 

the Appellate Division reverses, the parties switch designations and respondent 

at the Appeffate Division is the §ppellant at the Court of Appeals. Here, the 

reader aanrt tell who is the respondent. On an appeal, if someone is merely 

called "respondent," we are uncertain as to who won below, and who ls 

appealing. Here, because we are stm uncertain of who is the Jandlord and who is 

the tenant, the references tn respondent are aU the more bewildering. In some 

jurisdictions, there are appelfants and appellees. We are not that fortunate; we 

have appellants and respondents. Because of the potential for confusion, 

"respondent" belongs on Susan McCioskejls list of bad words. 

3. Who is claiming a breach of the lease? 'The lease was breached" is in the 

passive voice, and we cannot tell. 

4. "Counsel arguedn or "It is alleged" are unhelpful phrases that frustrate the reader. 

Counsel for whom? Who is alleging? Subject to appropriate exceptions, it is 

clearest to refer to the party1S name or to "the bank'' or t'the Town Board," or "the 
,, 

wife." tn criminal cases, 1'the defendant" and ''the Peopfel! are the best 

designations. 

5. 'fSupreme Court granted partial summary judgment.11 Who sought it? Summary 

judgment for what? And to whom? 
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It is better to say drafter than draftsman. 

All the talk about place of incorporation and venue is irrelevant and distracting. 

Check the dates. January 25, 1999, is obviously wrong. The decision cannot 

precede the motion. 

ts rewritten: 

On August 3, 1995, Mycroft Megachipt as landlord, entered into a ten"year lease 

vith Franco-Midland Hardware Co., as tenant1 for the rental of office space at 221-B 

~uiton Avenue in White Plains. Claiming that Franco-Midland breached the lease by 

mbletUng the premises to a third party, Mycroft brought this proceeding to evict Franco

VUdtand and obtain damages forthe breach. Citing 67 Wall St Co. v Franklin NatL 

3ank: (37 NY2d 245, 249 [19751). As landlord, Mycroft argued in the courts below that 

:he lease provision should be construed strictty against the drafter of the lease-here, 

the tenant. 

Supreme Court awarded Mycroft partial summary judgment on the issue of 

liability, leavfng open. only the question of damages. The Appellate Division reversed 

(citation), conciuding that there were questions of fact as to certain alleged subsequent 

modifications of the lease. Mycroft has appealed to this Court 
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BRIEF WRITING AND ORAL ARGUMENT IN APPEllATE PRACTICE 

By AlSERT M. ROSENBLATT 
Judge, New York Court of Appeals 

2005 

It 1$ well known that time and advice are a lawyer's stock in trade. To this i would 

add, certainly in an appeUate context, the lawyers use of words. 

Oral argument and brief writing are forms of communication. If the 

communication is clear and orderly1 the reader will grasp the advocate's position, A 

good product is lucid, lean, and crisp. We get many briefs and arguments of that kind, 

Unfortunately, other presentations, bent perhaps only on oontant, are ponderous and 

disorganized, burdening the reader with the job of ferreting out what is important 

These concerns go beyond grammar and style. Poor style or improper 

punctuation are a hindrance to the reader, but may be overcome. On the other hand, a 

brief that is written with good grammar and style wm be an insurmountable frustration if 

it fails to orient the reader as to what the appeal Is about 

The suggestions concerning orientation relate not only to the briefs introductionf 

but to Us content Throughout this article l have tried to identify other considerations 

that go into brief writing, notably, what to include, and how to include it, ln a way that 

best informs the reader. 

' ' 
I. ORIENTATION 

A clear orientation marks the difference between a brief that is either joyful and 

informative, or dark and incomprehensible. From this, all else follows. Principles of law 
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1d detailed factual accounts are of little value to a judge who is not told at the outset 

hat the parties are seeking, and why. 

A good appellate advocate will note a critical difference beiween oral argument 

nd brief writing. In contrast with some past practices, appellate judges in New York 

)day will have read the briefs before the oral argument. The brief, therefore, is the 

tdges1 introduction to the case, and a talented brief writer begins with that in mind. ft 

a.kes planning and knowledge of one's audience. As New )"ork•s Chief Judge Judith S. 

~aye suggests (Callaghan's Appellate Advocacy Manual, John W. Cooleyt ed.)r "An 

~ffeotive brief is fully thought through before a word is set to paper." 

A clear orientation is a preview, a concise road map for a "naive" reader who at 

hat moment is being treated for the first tlme to an account that the writer may have 

lved with for days or weeks. 

An introduction or orientation of this tYPe may1 more often than not, be done in 

~bout a page. Jf the orientation is not suppfied, or if it fails to inform the reader 

neaningfuUy, the reader is soon thrust into a sea offacts and dates without an anchor. 

fhe reader, the judge; is unable to differentiate between critical facts and subordinate 

facts. A concise, meaningful orientation helps the judge process the torrents of 

information that folfow. 

C!VIL CASE APPEALS 

Here is a sample of a cfouded, unhelpful, introduction in a civil case: 
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FACTUALANDPROCEDURALBACKGROUND 

This action was brought by p!aintiff~appellant Holmbjorn Sigerson against 

defendant~respo.ndent, a facility duly incorporated under the laws of the State of 

Delaware and aqting under the name and style of Hilton-Cubitt, as well as the 

defendant-respondent United States East Coast Athletic Association. Because of the 
' 

fact that Hilton~ubitt is owned by a New York State parent corporation (Garrideb, Inc.) 

and because Hilton-Cubitt does business in New York, venue was lodged and the , 

aforesaid action commenced in Supreme Court, Westchester County, the residence, at 

an times relevant herein, of the plaintiff .. appeflant herein. 

Prior to trial, both defendants-respondents had moved to dismiss the.action by 

notice of motion dated October 8,2004. The motion was opposed by the 

plaintiff-appellant who submitted his affidavit dated December 28, 2004, a fanner 

employee of defendant-respondent Hilton-Cub itt. The court, in its order dated January 

20! 2005, determined that the case should not be decided as a matter of law~ owing to 

the existence of factual questions, but did authorize defendants...respondents to renew 

the motion at the conclusion of the proof, at trial. On March 9, 2005, the motion was 

renewed, at which point the court granted it, holding that, as a matter of law. no claim 

was established. The ruling was duly objected to. thus preserving the Issue for appeaL 

***** 

There then follows a statement of issues In the form of"Questlons Presented.n 

1. Did the trial court fail to deny defendants-respondents' motion? 

Plaintiff-appellant contends that the answer to this question ts ln the 

affirmative. 
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2. Did the proof at trial reveal the existence of a question or question of fact? 

Plaintlff~appel!ant contends that the answer to this question is also in the 

affirmative, 

Although the stilted, legalistic styte of the introduction is far from a model of good 

writing, it does set forth facts. But as an orientation to an appellate judge, the account 

has no value. What is this case about? The questions presented are indistinct. Is it , 

contract? Negligence? A minority stockholderts suit? A warranty? Anti-trust? It could 

be anything. 

"'**** 

There then follows a factual narrative. We cannot ,assess it because we haven't 

context. We are unoriented if not disoriented. 

THE FACTS 

The first witness catted was Francis Carfax who testified that on March 13t 2002, 

he was an employee of Hilton-Cubitt, which operated a ski area approximately five 

miles from the center of the Village of Paddington. He teft work at approximately 6:45 

p.m. after seeing to it that the lift apparatus was shut down (R 118) for the night. As 

part of her routine, she examined each chair on the lift, and the race 9ates, to be sure 

that the equipment was ln tact She then reported to her supervisor, Maud Bellamy, 

that the main power switch was functioning properlyt and that the area was in shape for 

the skiing and racing activities scheduled for March14, 2002 (R 120) .... (tt continues). 

At this point, we are beginning to get the idea that the case has something to do 

with skiing; maybe there was an accident We are given dates. Are the dates 
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important? If the case involves the statute of limitations, the dates are critical, 

otherwise less so. We are told that Carfax left work at 6:45 p.m. Should we mark that 

fact? Does nightfall have anything to do with this? As we read, we still do not know 

what is going on .. We are getting cluttered. 

Eventually we wilt find out what is at stake,. but we must do so in spite of the brief 

Consider the following orientation instead: 

As Rewritten 

INTRODUCTION 

In this personal injury action1 the ptaintiff~appetlant, Holmbjom Sigerson,a 

professional ski racer, was injured when he crashed into a slalom pole during a ski 

race. In his first cause of action, he c\aimed that the Hilton-Cubiti's ski area personnel 

were negligent In the way they set up the slalom poles. He also asserted negligence 

against the United States East Coast Athletic Association, which authorized the race, 

and devised the rules and the racing course layout 

At the close of the case, the court dismissed these causes of action, holding that 

the plaintiff, as a professional racer. assumed the risk. At issue is the extent to which a 

pro racer's collision with a slalom pole is a risk that inheres in the sport~ as against 

plaintiffs claim that the slatqm poles used during this race were blatantly defective1 and 

that the defendants knew of the condition of the poies but did not inform plaintiff of their 

hidden hazards. 
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The other causes of action relate to the defendants' failure to secure prompt 

tedical help for the plaintiff, after the accident We submit that the court erred when it 

lsmissed the plaintiff's complaint. We seek a reversal of the judgment and a new triaL 

***** 

in light of what we know, go back to the first Factual and Prooe4ural Background 

aragraph, on p, 23 and see what it contains and what it lacks. Facts there are, but if 

te examine them one by one we see that these 11facts" serve only to clog the reader's 

1ind with a plethora of dates and corporate entities upon which nothing turns. 

The questions presented might also be sharpened, as follows: 

1. Did the plaintiff, as a matter of law, assume the risk of being injured when 

colliding with a defective slalom pole during a ski race? We say no. 

2. Did the defendants fall to secure reasonable, prompt, medical assistance for 

the plaintiff after the accident? We submit that this claim presented a 

question of fact for the jury, and that the court should not have dismissed the 

complaint. 

CRIMINAL CASE APPEALS 

The same considerations are true for criminal case appeals. Ex~mine the 

following sample introductory paragraph, and ask yourself whether you can tell what the 

appellate issues are. 
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FACTUAL AND PROCEDURAL BACKGROUND 

The defendant-appellant was tried jointly with co~defendant Reginald Musgrave, 

charged with two knife point robberies committed on January 2, 2003 and Janua.ry 5. 

2003, in violation of Penal Law Section 160.10(1) at the residences of Roger Prescott 

and Mary Moretan. respectively, both of whom reside in the Whitehall section of 

' Queens County. Upon his arrest, on February 8, 2003, defendant was allegedly in 

possession of a knife a~d was charged with Crimina) Possession of a Weapon in the 

Second Degree, in violation o( Penal law Section 265.01 (2). Before trial, Supreme 

Court conducted a combined Huntfey/Suppression/Dunaway hearing and by order 

dated June 12, 2003, found defendant's statement admissible at trial. The defendant is 

not chalfenging so much of the Courfs decision as deals with the suppression of the 

knife. Following the verdict, the defendant was sentenced as a second felony offender, 

to 7% to 15 years. 

There then follows a statement of issues: 

QUESTIONS PRESENTED: 

1. Was defendant's guilt proved beyond a reasonable doubt? 

Defendant-appellant contends that this shoutd be answered in the negative. 

2. Did the heating court improperly flnd that defendant's statement was 

admissible into evidence? Defendant-appellant contends that this should be 

answered In the affirmative. 

3. Did the court improperly refuse to grant defendantls motion for a mistrial? 

Defendant-appellant contends that this should be answered in the affirmative. 
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The questlons and the "Factual and Procedural Background' do almost nothing 

to aid the appellate judge. In the first sentence the writer refers to a co-defendant, but 

gives no disposition of the co..defendant's case ... This is a grave and perilous omission. 

Next, dates are given, along with names and ad~resses, This is "factual," and may be 

exquisitely accurate, but still does not direct the court to the points on appeat Then 

there is mention of a mistrial. We do not know why the defendant sought one. The 

writer then refers to a non-challenge, and, lastly, that sentence was imposed. 

We are then presented with an overly detailed factual account that we are 

unable to analyze: 

THE FACTS 

At the Huntley/Suppresslon/Ounaway hearing Patrolman C.F. Rico!etti testified 

that on February 8, 2003 he was on radio patrol while on duty at the 13th Precinct in the 

County of Queens (H 19). At 10:50 a.m .• in the forenoon of that day, he received a 

dispatch telling him that a red 1981 Mustang auto~obile, bearing license plate number 

443..CR, was seen leaving Simpson's Restaurant at a high rate of speed (H 20). He 

approached the intersection of Crooksbury Hill and Deep Deoe Streets when he 

spotted a 1981 Mustang (H 21). With him. in the said vehicle. was his partner, John 

Oarrne, who had joined him at 10:00 a.m., to continue through the shift untll6:00 p.m. 

Ricoletti described the Mustang as having a ''brownish-rust colored tint *' Ricoletti 

ascertained from headquarters that the car was reportedly stolen. He saw the driver 

(the defendant), who was dressed In a blue sweat shirt, bearing lettering of a college, 

which he could not make out. The driver had a beard (H 22), shaped like a "goatee/' 
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and !on~ sideburns. In the passenger seat he saw another mate, wearing sunglasses 

(H 23)) etc., etc., etc. 

What ha~e we here? We are awash in facts up to our eyeballs, but we cannot 

see. Are the times relevant? (As it turns out, no.) Is the college sweat shirt important? 

(As it turns out, no.) Is the car model and ficense plate material? (No, as we shall see.) 
' '. 

We are being swamped, and we are uneasy. 

Consider, instead, the following: 

INTRODUCTORY STATEMENT 

The defendant was indicted, tried, and convicted of two knife point robberies 

jointly with co~defendant Reginald Musgrave; whose conviction was reversed by this 

court on July 25, 2000 (citation ). 

When defendant was arrested and questioned by the pollee, he had an open 

"ad1oumment in contemplation of dismissal~' {ACD) in Criminal Court. Defendant claims 

that when he was brought to the station house he told the police of the ACD and asked 

about the availability of his lawyer. We contend that the ponce proceeded to interrogate 

the defendant in violation of his expressed right to counsel, and that his purported 

confession should have been suppressed. 

The defendant also contends that the prosecutor, while crosswexamining the 

defendant, violated the court's Sandoval (34 NY2d 371 [1974]) ruling, so as to warrant a 

mistrial, by inquiring into defendant's 1990 youthful offender adjudication. Moreover, 

the defendant's guilt was not proved beyond a reasonable doubt The only testimony 
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·elating to the robbery charges came from the alleged complainants, riotabty·,· drug 

::tddlots who were intoxicated at the time of the alleged crime and while testifying. 

U. CHRONOLOGY 

At times, a labored recitation of dates is not only unnecessary, but distracting. 

e;.n irrelevant date is nothing more than a burden on the court There are times, though, 

Nhen dates are critical. There are also cases with tangled procedural histories that may 

oear on the appeal. The following is adapted from a brief. It is long and belabored. 

The facts are there, but the jumble of dates frustrates the reader: 

A judgment offoreclosure and sale was entered on March 20, 1999, upon the 

motion of plaintiff~respondent's attorney, Joyce Cummings. 

Defendant Vincent Spaulding has appealed from the judgment. On May S, 1999~ 

this court denied defendant Spaulding's motton for a stay in the sale of the premises. 

On October 23. 1991, the defendant Spaulding, a real estate management 

corporation, purchased the premises known as 221-B Baker Street in Hewlett from 

Mawson Holding Corp. (hereinafter Mawson) which later assigned the mortgage to the 

plaintiff 840 Appledore Corporation (hereinafter 840) on July 31, 1996. 

On January 13, 1997, 840 brought the within foreclosure action, Which also 

sought appointment of a receiver, when Spauldin~fs failure to make payments triggered 

the mortgage1s acceleration clause. On March 18, 1997, Justice DeNide appointed 

Sebastian Moran receiver. Spaulding then brought an application to vacate the 

receivership via an order to show cause which was denied by AprU 6, 1997 order of 

Justice DeNide, 
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On June 27, 1998, this court dismissed Spaulding's appeal from the order of 

Justice DeNide, entered August 4, 1997, which, upon Spaulding's default, granted 

840's motion to appoint a referee to compute the amount dye _on the mortgage, and 

de:nied Spaulding's motion to deem its answer and counterclaim served nunc pro tunc. 

ln a companion appeal, the Appellate Division~ on May 13, 1998, reversed an 

order of Justice OeNide dated May 13, 1997 which had imposed sanctions of $3,000 on 

Spaulding for frivolous motion practice, finding that the court lacked the inherent power 

to impose such sanctions (citation). The action~ supra~ brought by Spaulding against 

Mawson had sought damages alleging fatse and fraudulent representations made at 

the time of contract, and an injunction enjoining assignment of the mortgage. 

On October 20, 1996, the court {Rowbottom, J.) had dismissed with prejudice the 

TRO which had been granted by Mycroft, J., enjoining the assignment of the mortgage 

and any action to foreclose the mortgage. 

On January 14, 2000, this court denied Spaulding's motion to reargue the dismissal of 

the appeal. 

On April24, 1999, this court had found that the appointment of a receiver for the 

property in question was proper. 

While the above appeal was pending in this court, Spaulding brought a suit ln 

Federal Court challenging the constitutionality of the provision of Real Property Law 

Section 254( 1 0) which allows ex-parte appointment of a receiver. The Eastern District 
' 

Court dismissed the action, and the Court of Appeals for the Second Circuit affirmed on 

May 15, 1988. 
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· Consider employing a chronology, as ·a.n appendix. Be sure to tell the reader, 

uly on, that there is a chronology, and where it is located. 

10/23/91 

7/31/96 

10/20196 

1113/97 

3/18/97 

4/6/97 

5/5/97 

5/13/97 

8/4/97 

5/13/98 

6/27/98 

110/25/98 

10/28/98 

2/14/99 

23/20/99 

CHRONOLOGY 

Defendant Spaulding purchases property from Mawson. 

Mawson assigns mortgage, to plaintiff 840. 

RoWbottom, J.~ dismisses TRO of Mycroft, J., by whlch Mycroft, J. 

had enjoined foreclosure. 

Plaintiff 840 brings foreclosure action. 

DeNide, J. appoints Dodd as receiver. 

DeNide. J. denies defendantls motion to vacate receivership. 

Defendant's answer. 

DeNide, J. imposes sanctions on defendant. 

DeN!de, J. order appointing referee to compute. 

Appellate Divieion reversee DeNide's order of 5/13/85 LAD2d.J. 

Appellate Division dismisses defendant's appeal from 8/4/85order 

in that it's an appeal from a default judgment (AD2d.J. 

Order of Denide, J. denying defendant's motion to vacate DeNide1S 

8/4/85 order. 

October25. 1998 order entered. 

Defendant's 1nstant appeal perfected. 

Judgment of foreclosure entered. 

10rder appealed from. 

2Judgment, which includes the order (1 0/25198) appealed from. 
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4/24/99 

5/9/99 

1/14/00 

5/15/00 

Appellate Division finds appointment of receiver proper ( AD2d__) 

Appellate Division denies defendanfs motion for stay of foreclosure 

sale. 

Appellate Division denies defendant's motion to dismiss the appeal 

L.AD2d__). 

Second Circuit affirms dismissal of defendant Spaulding's federal 

action (_F2d.J. 

We are able to see that the order appealed from is subsumed in the judgment, 

so that the appeal is from the judgment. There is no appeal from the order. This 

emerges from a morass of dates and proceedings, The chronology helps identlfy 

relevant dates. 

Ill. INCLUSION OF MATERIALS 

If the~e is a relevant statute or regulation, reproduce it In the brief. This calls for 

judgment Obviously, the brief would be swollen if every remotely relevant statute were 

reproduced. Bear in mind, though, that judges sometimes read briefs at locations other 

than offices or libraries and do not have ready access to law books or to the record. 

lfthere is any criticism as to overly lengthy briefs it is, generally. not because 

statutes are included. 

IV. THE DESIGNATION OF PEOPLE AND PARTIES 

The following sample is an overblown legaUstic description of people and parties: 
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Whife tn front of her home at Grosvenor Square in the Town of Brewster, on 

/larch 15, 2002, the seven-year-old infant plaintiff herein, Isadora Klein, was struck by a 

'ehicle having been driven by defendant third-party plaintiff, Grice Patterson (R 113). 

"he use and operation of the vehicle was admitted. Negligence, however, was denied 

}y the defendant third~party plaintiff, on the ground that the said vehicle was defective 

R 115). It was asserted that his automobile, a 2001 Renault was equipped with brakes 

hat were improperly manufactured and/or installed by Renault International, Inc. , and 

~enault, and not he, was liable therefor, as third-party defendant. By service of 

mmmons and complaint dated May 12, 2003, a fourth-party action was commenced. 

wherein Cardboard Box Co., lnc., the actual brake supplier, was named by the 

:hird-party defendant, as being at fault (R116). 

The defendant, the third-party defendant, and the fourth~party defendant each 

jfOss-claimed against the other, leaving questions of faot for the jury as to whether and 

:o what extent liability should be imposed on any or all of them. 

***** 

Try this: 

On March 15, 2002, defendant Grice Patterson, White operating his 1998 

Renault, struck the seven-year-old plaintiff~ Isadora Klein {R 113). Pattersnn1 in a 

third-party action, impleaded the auto manufacturer, Renault1 b1aming it for defective 

brakes. Renault, in turn, in a fourth party action, blamed its supplier. the Cardboard 

Box Co., lnc. (R 115}. The driver, the manufacturer, a.nd the brake supplier 

cross~claimed against one another, creating questions of fact as to who was at fault and 

to what extent 
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It is best to designate the parties by first identifying the legal status (e.g., 

plaintiff-appe11ant Cox & Co., [buyer]). It then follows that i!Cox, the buyer, sought 

specific performance.'' It is also usually preferable to refer to the Town, the Board, the 

Village, the City,.the Department of Health, etc.r rather than 

respondent ... intervenor-appellant, etc. (e.g .• "The trial court directed a verdict against the 
' 

Village."). 

Simflarly, refer to "the bank,11 "the wife," "the husband,•• .. the doctor,11 "the 

hospitaL" Although there is nothing legally or stylistically wrong with the words 11insurer" 

or ''insured," they create problems because that are too easily (and too often) switched, 

owing to typographical errors or oversights. An 11insurerlt is more clearly referred to as 

"the carrier" or "the insurance carrier." An uinsured" may be a npolicy holder." 

At times, proper names will help clarify. There are obvious exceptions: Often It is 

clearest to simply say ••the plaintiff." In a single--defendant criminal case~ it is obviously 

better to say *'the defendant." than ''Jones" or 11Roylott" Use whatever is clearest. 

Almost always, terms like nrespondent~appellant" are least clear. 

There are other expressions or usages that should generally be avoided, such as 

words like "counsel11 and "witness." "The witness said ... " sometimes presents a case of 

Identity. So, too, with counset, as in '*counsel argued ... and opposing counsel retorted ... 

*' [which counsel?] Better to say 11the hospital argued, n the "City asserted,'' and so forth. 
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THE USE OF DESCRIPTIVE RECOGNIZABLE TERMINOLOGY 

'LLUSTRA TIONS FROM BRIEFS THAT 
ARE OVERWRITTEN 

)n April 26, 2001, the lease was sent to 
he office of plaintiff-respondent's 
attorney (T 18), after having been 
~igned on that day by 
iefendant-appellant (T 24). Thereafter, 
m April 30, 2001, the lease was signed 
JY plaintiff-respondent~ by a duly 
~uthorized officer of plaintiff-respondent, 
1amety, Vice President Archie Stamford 
:T30). 

=allowing the entry of an order 
:>f support, ptaintiff-appeUant brought on 
:1 motion to correct an Income Execution 
~ursuant to CPLR 5241 (R 18), asserting 
in her affidavit that the court, in setting 
the amount of support, had made a 
''mistake of fact'' in calculating arrears. 

The defendant-respondent's attorney 
made across-motion to oorreot, and 
submitted an affidavit in support thereof, 
averring that the calculations were 
inaccurate only to the extent that they 
were tabulated fn .a way that unduly 
favored plaintiff-appellant (R 51). 

IN MOST (BUT NOT ALL) INSTANCES, 
THIS IS ALL WE NEED: 

The Jandford signed the lease on 
ApriJ 26, 2001 (T-·24). The tenant 
signed it on April30, 2001 (T 30). 

The wife moved (R18) to correct the 
Income Execution (CPLR 5241), 
claiming that the court made a *'mistake 
of fact" in calculating arrears due her. 
The husband cross-moved claiming that 
he overpaid (R51). 

Appellate courts usually have page limitations in briefs. The reformulation 

results not only in greater clarity but a sizable gain in economy. 
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V. THE PASSIVE VOICE 

The improper use of the passive voice is a serious drawback. lt is not only 

stylistically poor, but often leaves the reader groping. Tom Goldstein and Jethro K. 

Lieberman in The Lawyer's Guide to Writing Well (McGraw Hilt, 1989) emphasize this 

point. The pas13ive voice is a construction that permits the writer (to the discomfort of 

the reader) to avoid referring to the person or thing that takes the action. 'The lease 

was broken. n But we are not told who broke it. The passive voice expressions on the 

left, adapted from briefs, convey uncertainty and incompleteness. Compare them with 

the active voice. 

PASSIVE VQIC[;. 

The contract was signed on March 12, 
2005. [Who signed it?] 

It was argued that the adjournment had 
been sought twice. {Argued by whom?] 

A motion for joinder was opposed. [By 
whom?] 

At 10 p.m. the car was returned to the 
defendant's girlfriend, after reading the 
agony column. [Who returned the car?] 

AQIIVE. VQICE 

The buyer signee! the contract on 
March 12,2005. 
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The plaintrrrs attorney argued that she 
had sought the adjournment twice. 

The defendant Moriarty opposed the 
prosecutor's motion for joinder. 

After reading the agony cotumn, Donald 
Melas returned the oar to defendant's 
girlfriend at 10:00 p.m. 
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VI. PRONOUNS THAT CONFUSE 

ILLUSTRATIONS OF UNCLEAR 
EXPRESSIONS 

·he defendant then spoke with Hattie 
loran whom Moulton identified as his 
iirlfriend (R 77). (Who's girlfriend Is 
he?l 

rhe plaintiff stated that he returned to 
Jefferson Hope's (R 301), had a ••tew 
irinksn with his friend1 Wiggins, and 
!rove off in his car (R 302). [Whose · 
iar?} 

PREFERRED 

The defendant then spoke with Hattie 
Doran1 Moulton's girlfriend {R 77). 

OR 
The defendant spoke with Hattie Doran, 
who, according to Moulton, was 
defendant's girlfriend (R 77). 

Plaintiff stated that he returned to 
Jefferson Hope's (R 301), had a 11few 
drinks" with his friend 1 Wiggins, and 
drove off in louis's car (R 302). 

OR 
.. Jn his own car. 

When editing the brief check it for confusing pronouns. "She sent her another 

letter on April 7, 2005'' can be confusing. 11X sent Y another letter on April 7, 2005" 

leaves no doubts. 

Occasionally, a tack of clarity as to the order of words, or as to who is doing 

what, may result in some entertaining offerings: 

Presbury could not identify the person who hit him at triaL 

Mortimer Tregennis testified that the injury occurred when a pole banged against 

the plaintiffs head, as he was placing it on the ground. 

The car was driven by the defendant without steering capacity. 

This case involves the liability of a landlord arising out of a defective boiler. 

Jack Woodley was struck by the defendant who was rfding on a horse with 

defective bifocals. 
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VU. JARGON and "BAD WORDS •·• 

Most judges are not impressed with legal jargon. In an article entitled Working 

With Words (New York State Bai'"Joumal, voL 54, no. 3, p. 247), Herald Price Fahringer 

urged attorneys to cleanse their writings of those liawful idioms" that amount to no more 

than a gaudy sttow of erudition. Oniy the impressionable novice is impressed. At best, 

these idioms are stilted and archaic; at worst, they are redundant 

Susan McCloskey, a writing consultant who often works with attorneys, has 

compiled a list of what she calls "bad words" and "inflated phrases,~~ along with the cure. 

The list epitomizes the field: 

lh!FLA TED eHRASES !and the words the¥ ar:e inflating) 
at thts point in time now 

by means of 

by reason of 

by virtue of 

despite the fact that 

due to the fact that 

during the time that 

for the period of 

for the purpose of 

for the reason that 

from the point of view of 

have the capability to 

in accordance with 

inasmuch as 

by 

because of 

although 

because 

during, while 

for 

to 

because 

to 

can 

by, under 

since, considering 
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in connection with 

in favor of 

in many cases 

in relation to 
. 

in some instances 

in terms of 

in the event that 

in the nature of 

on or before 

on the basis of 

on the grounds that 

prior to 

pursuant to 

quesilon as to whether 

subsequent to 

until such a time as 

with a vlew to 

wiih reference to 

with regard to 

with respect to 

with, about, concerning 

for 

often 

about, concerning 

sometimes 

about 

if 

like 

by 

because 

because 

before 

under 

whether, the question whether 

after 

until 

to 

about. concerning 

about 

about 

McCloskey also offers a number of Instant editing devices tbat convert jargon 

into good writing: 
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Prune {or uproot) legalese. 

Instead of: Pursuant to the Order of the Court. said defendant commenced his 

time in prison due to the fact that he had been held in contempt 

Try: Under the court's order, this defendant began serving time for 

contempt. 

Don't bury the real verb in a noun phrase. 

Instead of: give an extension to 

Try: extend 

Jf youtre unnecessarily repeating words, phrases, or ideas, revise to eliminate the 

repetition. 

Instead of. Decedent was only child and a widower, and had no offspring 

during his lifetime. Decedent died without siblings, spouse, or 

children, and therefore the decedent died without relatives to 

survive him. 

Try: The decedent left no relatives. 

VIII. DATES and CITATIONS 

Perhaps it seems too obvious to urge that citations and dates be checked and 

double checked before signing off on the brief. If a citation is wrong we can, with some 

effort, usually locate the case. If a date is wrong it can throw the reader off course. It 

happens often enough as to merit our emphasizing it. 
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Bring Your Lunch to the Court of Appeals: 

A Conversation with Judge Leslie Stein 

It’s not often that you get the chance to have lunch with a sitting judge of your 

state’s high court, much less in a group of just four other people. Lucky for me, 

that’s the kind of quality programming that the Albany County Bar Association 

provides. Last time, it was lunch with Justice Michael Lynch of the Appellate 

Division, Third Department. This time, the ACBA’s Brown Bag Lunch program 

brought me to the Court of Appeals for lunch with Associate Judge Leslie Stein. 

As always, it was a fantastic program. Here are just a few highlights of what we 

talked about. 

Differences between the Trial Bench, the Appellate Division, and the Court of 

Appeals  

Judge Stein’s career on the bench has run the gamut. She began in the Civil Part of 

City Court, was then elected to Supreme Court, elevated to the Appellate Division 

shortly after that, and was appointed to the Court of Appeals three years ago. So 

what’s the biggest differences between her stops? 

Besides the general complexity of the cases before her, which of course increased 

as she rose to the Appellate Division and now on the Court of Appeals, Judge Stein 

explained that the biggest difference between sitting in City Court and the 

Appellate Division and the Court of Appeals is learning how to make a 

collaborative decision on the cases you hear. While at City Court or Supreme 

Court, Judge Stein was the sole person responsible for the decisions in the cases 

she heard. She got to review the law, the facts, and decide the outcome that she 

thought was right every time. 

Once she was elevated to the Appellate Division and especially now on the Court 

of Appeals, the decision-making process became much more collaborative. After 

oral argument, Judge Stein explained that all the judges on the case sit down at 

conference to discuss the issues and a possible result. In that discussion, the Judges 

have to convince each other of the right outcome, and no one Judge’s perspective 

can control.  You need at least 3 votes at the Appellate Division and 4 at the Court 

of Appeals to issue a decision, after all. There is much more give and take, and 

compromise about what the Judges are willing to agree to. That process, Judge 

Stein said, often leads to much narrower opinions on the relevant issues to get the 

agreement that the Court needs to decide a case. 
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The Use of Oral Argument Questions and Separate Opinions to Develop the 

Law 

But when the Judges can’t all agree on a particular issue, Judge Stein said that 

questions at oral argument and writing separate opinions are often useful to help 

push the Court to reach agreement. In fact, oftentimes, the Judges go into oral 

argument with a few questions that are designed more to persuade their colleagues 

on an issue than they are to elicit a response from the advocates. And the Judges 

each have a good sense of which questions are which. The Judges have their own 

unique styles of questioning, Judge Stein told us, and when the questions are being 

used to persuade their colleagues on the Court, it’s pretty easy to see. 

Judge Stein offered some important advice for advocates who argue before the 

Court. The Judges all know that you’re wrapped up in the particular facts and 

issues in your client’s case, but you have to be ready to answer the bigger question: 

“What rule would you have this Court adopt?” The Court wants to know where the 

line should be drawn not only for the particular case in front of it, but for all cases 

throughout the State. It’s sometimes surprising, she said, that attorneys come to 

argument unready to answer that question. Don’t let that be you (especially 

because if you’ve watched the Court’s arguments, the question about what the rule 

is comes up in almost every single one). 

Judge Stein also told us that separate opinions can have the same persuasive 

purpose. About one week before the start of the argument session, each Judge is 

assigned to write an opinion on a case that will be argued at that term (this is a 

change from the Court’s prior practice where the Judges randomly were assigned 

writings at the conference immediately after oral argument concluded).  Thus, 

Judge Stein explained, when the Judges leave the bench after oral argument at the 

Court of Appeals, they know which cases they’ll be writing an opinion in, but not 

necessary whether that opinion will be for the majority or the dissent. After 

argument, the Judges head to conference, discuss the issues in each case, with the 

least senior Judge (now, Judge Feinman) beginning, and hold an initial vote on the 

case. If the Judge that has been assigned the writing has the majority, then he or 

she will write the majority opinion, and the dissent is assigned to the next least 

senior Judge who disagrees. 

Many times, however, Judge Stein explained, the Judges who are writing the 

dissent write opinions that never leave the internal chambers of the Court. They are 

offered to persuade the majority to narrow its opinion as a part of the give and take 

process. The draft dissenting opinions are used for points of discussion among the 
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Judges to see if they can reach a compromise on the issues. Many times, it works, 

the Judges agree to sign on to the majority, and the draft dissent is scrapped, 

having served its purpose. 

But when it doesn’t, the dissent becomes part of the Court’s opinion, offering the 

bench and bar a different critique of the issues in the case. Judge Stein told us that 

dissents can also be valuable to signal when a Judge feels that the law should be 

changed, as Judge Rivera recently did in calling for a reexamination of the excited 

utterance exception to the hearsay rule in People v Cummings or Judge Wilson did 

in calling for the Court to interpret its jurisdiction to include the ability to dismiss 

an appeal as improvidently granted. 

Concurring opinions can be used the same way, Judge Stein noted. When a Judge 

agrees in principle with the Court’s proposed result, but would use different 

reasoning to get there, he or she will use a concurrence to explain the difference. 

Or, as Judge Fahey did recently, to explain that the issues in the case are important 

and should be decided, but that this particular case is not the right one in which to 

reach them, and to signal to the bar to bring these issues to the Court in another 

case.  Much of what the Court does, Judge Stein said, is about the development of 

the law, and not necessarily just for the case in front of it. 

The Process of Hiring Clerks 

No discussion of the inner workings of the Court of Appeals would be complete 

without touching on the subject of those attorneys who help the Judges do their 

jobs. All of the Judges on the Court have different policies on who they will hire 

for clerks, what kinds of experience they’re looking for, whether they want 

permanent or rotating clerks, and whether they’re willing to hire clerks straight out 

of law school. 

Although some Judges on the Court have exclusively rotating clerks for 2-year 

terms in order to get a fresh perspective in chambers, Judge Stein has traditionally 

had permanent law clerks, people she has grown to know well and who know her 

intellectual tendencies. That, she thinks, has worked very well for her over the 

years. But, just recently, Judge Stein hired a new clerk on a 2-year term 

commitment. So, she’s willing to reevaluate her stance and her new clerk, she said, 

is working out very well. 

When we asked what she looks for in a potential clerk, she said that it’s important 

for the applicant to have at least 2-3 years of experience representing clients of 

some sort. That perspective is important to sort through the arguments that the 
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attorneys in each case bring to the Court. The practical experience helps Judge 

Stein sort through the practical impact of the cases that the Court is deciding, 

which is always a consideration when the Court decides cases that affect the law 

statewide. 

Judge Stein also looks for strong writers, of course, but importantly also someone 

who is willing to stand up to her and tell her when the clerk thinks she is wrong on 

the law. It’s ultimately the Judge’s call where her opinion comes out in a case, but 

the process of reaching that decision is strengthened when the clerks provide a 

strong point of view and don’t just agree with Judge Stein’s initial reaction. 

Best of all, as we finished up lunch with Judge Stein, she offered to take us on a 

private tour of the Court, to see the detailed hand-carved woodworking throughout 

the courtroom, sit in the Judges’ chairs and look at the still existing spittoon 

underneath the bench, tour the robing room where the Judges get ready for 

argument before they enter the courtroom, see the two-story conference room and 

the “Cardozo” room where the decisions get made, and last but certainly not least, 

the Judges’ chambers on the second floor. 

Not bad for a brown bag lunch. Not bad at all.  It was, in fact, as fantastic program, 

and many thanks are owed to the Albany County Bar Association for continuing to 

put this great programming on for its members and to Judge Stein for taking the 

time out of her busy schedule between sessions to host us. 

Found at https://nysappeals.com/2018/05/17/bring-your-lunch-to-the-court-of-

appeals-a-conversation-with-judge-leslie-stein/  
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X. BEHIND THE CURTAIN: THE INTERNAL PROCESSES OF APPELLATE 

COURTS. 

a. Preliminary Questions For Representatives From The Clerks’ Offices Or Judges 

1. What happens in the Clerk’s Office when an appeal is perfected?  

2. App Div - How is a panel determined and by whom?  

3. How and when is a case assigned to a particular panel  member?  

4. Are cases in the Appellate Division “boxed/grouped” by issue like in the 

Court of Appeals? 

5. How and by whom are cases placed on a particular day calendar?  

b. The Bench Memorandum Or Confidential Report 

 6. Do all judges on a panel/court receive either a Clerk’s Office bench memo on 

 every case or a memo from your personal Law Clerk(s)? 

 7. What if any other documents do you receive besides the Record and briefs?  

 8.  Does this change if you are the Presiding Justice; or not the reporting judge?  

c. Chambers Preparation For Oral Argument 

 9. What do you and your clerks do in preparation for an appeal?  

 10. Does this change if you are Presiding or not the reporting judge? 

11. How do you use what you receive in relation to the filed material? 

12. What does your chambers prepare? Do you ever prepare a draft opinion before 

 oral argument?  If so how frequently?  

 13. Do you communicate with the other panel/court members or receive 

 communications from them about a case before oral argument? If so how – 

 written or verbal communications?  

14. Do you send materials to other court members about a case before oral 

 argument?  

15. Do you receive materials from other court members?  

16. Prior to oral argument do you have a preliminary decision in your mind 

about how the appeal should be resolved and on what basis? 
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d. Does Oral Argument Make A Difference? 

17. How do you prepare for oral argument? 

18. Does it change depending on whether you are the Presiding Judge or the 

Reporting Judge?    

19. Is there any order or protocol in your court for questioning by the judges at oral 

argument? 

20. What are your best and worst practices for attorneys during oral argument?  

21. Can a lawyer win or lose an appeal at oral argument?  

22. How frequently does oral argument change your pre-argument thoughts on 

resolution of an appeal?   

e. The Decision Conference 

23. When do you hold the first conference/discussion about an appeal after oral 

argument? 

24. Is the appeal voted on at this first conference?  If so in what order among the 

judges?  

25. What happens to decide an appeal after this first conference discussion?  

f.  Drafting And Voting Upon Opinions And Memorandum Decisions 

26. Please advise your thoughts on deciding when to write a concurrence or a 

dissent? 

27. In the Appellate Division are non-panel members involved in any discussions 

about the decision in an appeal? 

 28. In the Appellate Division how do you ensure consistency between panels? 

29. How is the determination made to issue an Memorandum Order, Per Curiam or  

a signed Opinion?  

30. What thoughts go into affirming or reversing on the Opinion or dissent below 

or for “reasons stated therein”?  Is this used as frequently as it was 20-30 

years ago? If not why not?  

g.  Editorial Review And Release To The Parties And Public 

31. What internal steps are there prior to release of determination to the 

public? 
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Citing FCA § 165, the Third Department emphasized 
that “Because the Family Ct. Act fully addresses the pro-
cess of appealing from that court, other provisions from 
the CPLR need not be consulted.”3 In re Deandre GG.,4 
the Third Department, again, stressed that “Family Ct. 
Act article 11 is not silent as to the procedures and time 
limitations” for which reason “the provisions of the CPLR 
governing appeals upon which respondent relies are not 
controlling.”

Unlike CPLR 5701, which generously grants the right 
to a direct appeal from interlocutory orders, the rights 
granted in FCA § 1112 are jurisdictionally restrictive as to 
temporary orders.5 However, there are exceptions. A tem-
porary order that joins issues of custody and neglect or 
abuse is appealable as of right where the determination of 
custody was contingent upon the outcome of the neglect 
proceeding.6 Also, an order that is contingent upon the 
outcome of a proceeding involving child abuse is appeal-
able as of right.7

While intermediate Family Court orders in child cus-
tody and visitation cases,8 including modification of visi-
tation pending a hearing9 and child support10 proceed-
ings, are not appealable as of right, such temporary orders 
are appealable as of right from Supreme Court orders. The 
would-be appellant from an adverse temporary order in 
the Family Court must seek relief by way of a motion to 
the Appellate Division for leave to appeal.

Timeliness of an Appeal:  
FCA § 1113 v. CPLR § 5513

The practitioner accustomed to the CPLR encounters 
the very first trap in the timing within which to com-
mence an appeal under the Family Court before being 
out of luck. CPLR 5513(a) addresses the timeliness of an 
appeal: “An appeal as of right must be taken within thirty 
days after service by a party upon the appellant of a copy 
of the judgment or order appealed from and written notice 
of its entry, except that when the appellant has served a 
copy of the judgment or order and written notice of its en-
try, the appeal must be taken within thirty days thereof.” 
CPLR 5513(b), which addresses the time within which to 

This article addresses the pitfalls when taking ap-
peals under the Family Court Act. (This article does 
not address appeals from juvenile delinquency or PINS 
proceedings.) Since success is never assured in litigation, 
this article demonstrates why a party should always try 
to initiate a proceeding in the Supreme Court in the first 
instance whenever possible. 

The applicable rules in the general universe of civil 
appellate practice, set forth in the CPLR (Articles 55, 56 
and 57), which have been finely honed by a vast body 
of decisional authority, are, in and of themselves, an in-
tricate minefield for the unseasoned appellant. Family 
Court Act [FCA] § 1112 introduces unique rules of appel-
late procedure for appeals arising from orders and dispo-
sitions of the Family Court: 

An appeal may be taken as of right from 
any order of disposition and, in the dis-
cretion of the appropriate appellate divi-
sion, from any other order under this act. 
An appeal from an intermediate or final 
order in a case involving abuse or neglect 
may be taken as of right to the appellate 
division of the supreme court. 

Significantly, the rules in the CPLR do not automati-
cally apply to the FCA except in situations where Article 
11 of the FCA is silent.1 Simultaneously navigating both 
appellate systems makes appellate practice from Family 
Court orders more challenging. 

FCA § 1118, which provides; “The provisions of the 
[CPLR] apply where appropriate to appeals under this 
article ...”, dovetails with FCA § 165[a]:2

Where the method of procedure in any 
proceeding in which the family court 
has jurisdiction is not prescribed by this 
act, the procedure shall be in accord 
with rules adopted by the administra-
tive board of the judicial conference 
or, if none has been adopted, with the 
provisions of the civil practice act to the 
extent they are suitable to the proceeding 
involved. Upon the effective date of the 
CPLR, where the method of procedure in 
any proceeding in which the family court 
has jurisdiction is not prescribed, the pro-
visions of the civil practice law and rules 
shall apply to the extent that they are ap-
propriate to the proceedings involved.

The Pitfalls of Appellate Practice From Family Court 
Dispositions and Orders
By Elliott Scheinberg

eLLiott scheinbeRg is the author of the upcoming compendium, The 
Civil Appellate Citator, NYSBA (TBA) and the author of Contract 
Doctrine and Marital Agreements in New York, NYSBA, 2 vols 
[3d ed. 2150 pages]. He is a fellow of the American Academy of Matri-
monial Lawyers and of the Committee on Courts of Appellate Jurisdic-
tion (NYSBA). scheinbergappeals.com.
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above, are not appealable as of right. Similarly, an order 
that remits a financial matter regarding child support for 
further proceedings is not dispositional, requiring a mo-
tion for leave to appeal.15 Also, orders denying a motion 
to dismiss a petition16 or denying a motion for summary 
judgment on a petition17 are not dispositional within the 
meaning of § 1112[a] and accordingly no appeal lies as of 
right either.

There is no appeal as of right from a Family Court 
order denying a motion to vacate or set aside a prior 
order that disposed of the proceeding. Such an order is 
not an “order of disposition” within the meaning of FCA 
§ 1112.18 So that an order denying a motion to reopen a 
paternity proceeding based upon newly-discovered evi-
dence (CPLR 5015[a][2] ) is not an order of disposition ap-
pealable as of right.19

A Filiation Order Linked to a Support Order
“[A]lthough a filiation order may constitute an ap-

pealable order of disposition when the paternity proceed-
ing does not seek support, it should not be so regarded 
when support is sought in the paternity proceeding.”20 

A filiation order which makes no provision for sup-
port constitutes an order appealable as of right under 
Family Court Act § 1112 when the paternity proceeding 
has not sought support, but is not appealable without 
permission when support was sought in the paternity 
petition.21

Upon entry of a support order, a party can appeal as 
of right from the filiation order and may also, at that time, 
post an undertaking or otherwise move for a stay of en-
forcement of the support order pending determination of 
the appeal.22

A Party’s Default Before a Support Magistrate
A party’s default before a support magistrate pre-

cludes the defaulting party from filing objections.23 This is 
consistent with governing law that a party cannot appeal 
from an order entered upon default—the proper proce-
dure is to move to vacate the default and, if necessary, ap-
peal from the denial of that motion.24

Orders Relating to Venue
A transfer order of a matter from one county to an-

other is not dispositional and is thus not appealable as of 
right.25

move for permission to appeal, also requires prior ser-
vice of written notice of its entry.

By contrast, a notice of entry is not required to start 
the appeal clock running under FCA § 1113 (Time of Ap-
peal), where the clock begins ticking sooner:

An appeal under this article must be 
taken no later than thirty days after the 
service by a party or the child’s attorney 
upon the appellant of any order from 
which the appeal is taken, thirty days 
from receipt of the order by the appel-
lant in court or thirty-five days from 
the mailing of the order to the appellant 
by the clerk of the court, whichever is 
earliest. 

In Miller v. Mace,11 the mother’s appeal was dis-
missed because her notice of appeal had not been timely 
filed. The Appellate Division rejected her argument that 
her time to appeal did not start to run because she was 
never served with notice of entry of the order: “Aside 
from permitting the time for appeal to begin running 
upon service by the court, appeals from Family Court 
orders are different from appeals of other civil orders 
because FCA § 1113 does not state that service of a notice 
of entry is necessary to start the appeal time running ... 
service of the Family Court order alone, without notice 
of entry, is sufficient to start the appeal time running.”12

The Miller court called attention to In re Tynell S.13 
where a contrary ruling was reached. In Tynell the Sec-
ond Department underscored that notice of entry is a 
predicate element of service FCA § 1113:

[T]here is no evidence in the record that 
the Family Court mailed the orders of 
fact-finding and disposition with notices 
of entry to the mother. Accordingly, it 
cannot be determined on the record be-
fore the court whether the mother filed 
her notice of appeal within the required 
time period following service of the no-
tices of entry of the orders (Family Court 
Act § 1113).

Dispositional and Nondispositional Orders
An order of disposition is synonymous with a final 

order or judgment;14 accordingly, the temporary custody 
and visitation and temporary support orders, discussed 

“The practitioner accustomed to the CPLR encounters the very first trap in 
the timing within which to commence an appeal under the Family Court 

before being out of luck.”
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pending review of the objections “the order of the hearing 
examiner shall be in full force and effect and no stay of 
such order shall be granted.”35 

Family Court Act § 439(e)
FCA § 439(e) addresses the time and the method 

to file objections from the determination of a support 
magistrate. 

The determination of a support magis-
trate shall include findings of fact and, 
except with respect to a determination 
of a willful violation of an order under 
subdivision three of section four hundred 
fifty-four of this article where commit-
ment is recommended as provided in 
subdivision (a) of this section, a final or-
der which shall be entered and transmit-
ted to the parties. 

Specific written objections to a final order 
of a support magistrate may be filed by 
either party with the court within thirty 
days after receipt of the order in court or 
by personal service, or, if the objecting 
party or parties did not receive the order 
in court or by personal service, thirty-five 
days after mailing of the order to such 
party or parties. 

A party filing objections shall serve a 
copy of such objections upon the oppos-
ing party, who shall have thirteen days 
from such service to serve and file a writ-
ten rebuttal to such objections. Proof of 
service upon the opposing party shall be 
filed with the court at the time of filing of 
objections and any rebuttal.

Objections to a Support Magistrate’s determination 
under § 439(e) are tantamount to appellate review requir-
ing specific objections. Failure to raise the issues in the 
objections renders them unpreserved and waived for later 
appeal36—in sum, an order of a Support Magistrate is not 
appealable unless it has been first reviewed by the Family 
Court.37 An order of a Support Magistrate is not appeal-
able after the order is superceded by an order of the Fam-
ily Court.38

Section 439(e) requires the Family Court to make its 
own findings of fact, which can only be done when a re-
cord for review is available by way of a hearing.39 In Baker 
v. Rose,40 the Appellate Division rejected the contention 
that the court erred in reviewing a matter not raised in 
the objections to the Support Magistrate’s amended order. 
The Appellate Division held that FCA § 439(e) authorizes 
the Family Court to make its own findings based on the, 
“i.e., the transcript of the hearing conducted by the Sup-
port Magistrate.”

Orders Directing Psychiatric Evaluations 
A Family Court order directing a psychiatric evalua-

tion is not a final order and is therefore not appealable as 
of right.26

A Non-Final Order in a Family Offense Proceeding
No appeal lies as of right from a non-final order in a 

family offense proceeding such as a temporary order of 
protection.27

An Order Precluding a Party from Filing Future 
Petitions 

An order precluding a party from filing future peti-
tions regarding custody and visitation without permis-
sion is not appealable as of right.28

A Finding of Contempt That Has Been Set for 
“Continued Dispositional Hearing”

In Confort v. Nicolai,29 the mother appealed from an 
order of the Family Court, which, after a hearing, found 
her to be in contempt based on her willful violation of 
orders prohibiting her relocation of the children to Flori-
da and set the matter down for “continued dispositional 
hearing.” The order was not appealable as of right. 

Recommendations by Support Magistrates Are 
Not Appealable 

A Family Court Hearing Examiner [Support Magis-
trate] must refer a contempt determination to a Family 
Court Judge pursuant to FCA § 439(a) for confirmation 
and the imposition of punishment.30 A determination 
or recommendation of incarceration by a Support Mag-
istrate has no force until confirmed by a Family Court 
judge; such determination is not a final order and is 
therefore not appealable as of right31—furthermore, 
written objections to such nonfinal determinations of a 
Support Magistrate are improper.32 The sole remedy to a 
determination of a willful violation of a support order is 
to await the issuance of a final order or an order of com-
mitment of a Family Court judge confirming the Support 
Magistrate’s determination, and to appeal from that final 
order or order of commitment.33

Support Magistrates Lack Jurisdiction to 
Determine Certain Defenses to a Finding of 
Contempt

Pursuant to FCA § 439(a), a Hearing Examiner lacks 
jurisdiction to determine certain defenses to a finding of 
contempt, such as lack of a current ability to pay. Such is-
sues may only be determined by a Family Court judge.34 
For orders of a Hearing Examiner which do not require 
confirmation by a Family Court Judge, FCA § 439(e) pro-
vides that a party may file objections to such orders, but 
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5515[1]; Family Ct. Act § 1115). We ac-
cordingly reiterate our caution that a fail-
ure to enter a Family Court order is in no 
way “the best practice” (Matter of Ryan v. 
Nolan, 134 A.D.3d at 1261 n., 21 N.Y.S.3d 
469).

Realizing the extreme prejudice that a strict applica-
tion of CPLR 2220(a) would have on parties trapped in 
these courthouses, the Jordan and the Ryan courts rescued 
all appellants and parties seeking to file objections by 
“deem[ing] filing the equivalent of entry for purposes of 
jurisdiction and treat the filing date as the date of entry.”

Appellate Decisions Are Inconsistent as to Strict 
Adherence to FCA § 439(e)

The First Department

In Judith S. v. Howard S.,44 the First Department af-
firmed the Family Court’s order that denied the father’s 
motion for an extension of time to file objections. The 
court stated that the father relied “upon CPLR 2004,” 
which “contains general authorization for a court to ‘ex-
tend the time fixed by any statute, rule or order for doing 
any act.’” The Judith S. Court noted that, in Matter of Pow‑
ers v. Foley,45 “the scope of [CPLR 2004] was restricted to 
“extensions of time for the doing of acts in actions and 
proceedings and not for the doing of acts which are sub-
stantive in character and provided for under other statutes.” 
The father’s motion “was directed at a procedural time 
limitation, and not a substantive one, and thus could 
have been granted even if based on a statute outside the 
CPLR.” 

Nevertheless, the Appellate Division affirmed the de-
nial of his request for an extension to file as seen from its 
emphasized unfavorable disposition towards the father: 
“[T]he prejudice that would result to petitioner as a result 
of the father’s delay in filing objections is obvious, given 
his chronic failure to meet his child support obligations in 
a full and timely fashion, with no effort to pay down his 
substantial arrears.”

The First Department has, however, “decline[d] to 
strictly impose the filing deadlines of FCA § 439(e)” where 
a party had been misinformed with respect to the time 
period in which she was required to submit her objections 
and reversed Family Court’s denial of her objections as 
untimely.46 Nevertheless, the First Department has also 
held that failure to file proof of service of a copy of the 
objections is a condition precedent which goes to the juris-
diction of the court.47 

The Second Department

The Second Department has held that the requirement 
in § 439(e) of filing proof of service upon the opposing 
party of the objections with the court at the time of filing 
of objections, and any rebuttal, constitutes a “a condition 
precedent to filing timely written objections to [a] Support 
Magistrate’s order.”48 A party who fails to “exhaust the 

FCA § 439(e), Objections and Notice of Entry
The time to file objections pursuant to FCA § 439(e) 

begins to run on service of the order with notice of 
entry.41 

CPLR 2220(a), Entry and Filing of Orders
CPLR 2220(a) mandates: “An order determining a 

motion shall be entered and filed in the office of the clerk 
of the court where the action is triable, and all papers 
used on the motion and any opinion or memorandum in 
writing shall be filed with that clerk unless the order dis-
penses with such filing.” 

Although entry is irrelevant to measuring the timeli-
ness of an appeal under FCA § 1113, what affect does it 
have, if any, if for some inexplicable reason it is a specific 
Family Court’s policy not to enter its orders? Pursuant to 
FCA § 439(e), such court’s policy will, plainly, frustrate a 
party seeking to file objections, where notice of entry is 
a predicate requirement. Peculiar as this question seems, 
this issue twice occurred in the Third Department. 

In Jordan v Horstmeyer,42 the record of the mother’s 
appeal from the Family Court order was “devoid of 
proof that the order was entered.” The Appellate Divi-
sion stated that it had previously noted in a similar con-
text that “appeals from orders that have not been entered 
are subject to dismissal...[FN1]. The record contains 
minimally adequate proof that the Family Court order 
was filed.”

Ryan v Nolan43 was the other case referenced in Jor‑
dan wherein the apparition of a court’s non-entry of its 
orders first appeared on the appellate horizon. In Ryan, 
the Warren County Family Court “informed” the Third 
Department [without offering any explanation] “that 
they routinely do not enter orders and have not done so 
for a number of years.” 

Citing Ryan, Jordan admonished the Ulster County 
Family Court: “We reiterate our caution that a failure to 
enter a Family Court order is in no way ‘the best prac-
tice.’ ”

n.1 While it is true that entry plays no 
role in measuring the timeliness of an 
appeal under Family Ct. Act § 1113 
(Miller v. Mace, 74 A.D.3d 1442, 1443, 
903 N.Y.S.2d 571 [2010] ), it is also true 
that “[t]he provisions of the [CPLR] ap-
ply where appropriate to appeals” filed 
under the Family Ct. Act (Family Ct. 
Act § 1118). Those provisions include 
requirements that “[a]n order determin-
ing a motion shall be entered and filed in 
the office of the clerk of the court where 
the action is triable” (CPLR 2220[a] ) and 
that a notice of appeal must be “fil[ed] 
in the office where the [appealed-from] 
judgment or order ... is entered” (CPLR 
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overlook the timely filing of proof of service of objections, 
“[f]ailure to timely file such proof of service constitutes an 
adequate ground to dismiss a party’s objections ... [W]e 
have never held that it is an abuse of discretion for a court 
to require adherence to the statutory requirements of FCA 
§ 439(e) or to dismiss objections upon a party’s failure to 
adhere to that statute.”

In Treistman v Cayley,57 the Third Department held 
that it is not an abuse of discretion for Family Court to 
demand adherence to the filing requirements in FCA § 
439(e). Although the father had timely filed objections 
and served a copy upon the mother’s counsel, the cer-
tificate of service for the objections was not sufficient 
because it was improperly notarized, which was “tanta-
mount to a complete failure to file any proof of service.”

The Fourth Department

In Onondaga Cnty. Com’r of Soc. Servs. on Behalf of 
Chakamda G. v. Joe W.C.,58 the Fourth Department declined 
to strictly apply the timeliness requirement in FCA § 
439(e) where the objectant attempted to obtain clarifica-
tion of the order and to extend his time to file objections 
by letter dated within the 30–day time period.

Service Upon a Party’s Attorney and FCA § 439[e]
One Family Court actually dismissed the father’s ob-

jections because he only served the mother’s counsel but 
not the mother herself [“the opposing party,” § 439(e)]. 
Needless to say, the Appellate Division tolerated none of 
this. In Etuk v. Etuk,59 the Second Department reversed 
the dismissal: “Since there is no provision in Family 
Court Act § 439(e) addressing the issue of whether service 
on the attorney of a represented party will or will not 
constitute service on the “opposing party,” the provisions 
of the Civil Practice Law and Rules come into play (Fam-
ily Ct Act § 165[a] ...).”60 The Appellate Division held that 
“the CPLR provision for service on an opposing party 
represented by counsel requires service on the attorney, 
[per CPLR 2103(b)] not the party” and no statutory provi-
sion requires otherwise:

Pursuant to CPLR 2103(b), “papers to be 
served upon a party”—this includes an 
“opposing party” described in Family 
Court Act § 439(e)—“shall be served upon 
the party’s attorney” [internal emphasis]. 
Separate procedures exist for serving a 
party who has not appeared by counsel 
(CPLR 2103[c] ). ...

Family Ct. Act § 1116, Printing and Transcription 
of the Appellate Record

Although appeals from the Family Court record 
must not be printed, they must be transcribed. In Davis 
v. Pegues,61 the Appellate Division dismissed the appeal 
because the appellant failed to order and settle the tran-

Family Court procedure for review of [his or her] objec-
tions” to a determination waives the right to appellate 
review of that determination.49 

The foregoing notwithstanding, the Second Depart-
ment, like the First Department, in Corcoran v. Stuart, 
in the First Department, above, declined to impose the 
severity of the statute on a pro se mother where the court 
had misinformed her as to the timeliness and mandatory 
filing procedures, which instructions she had followed.50 
Also, where objections are mailed to an incorrect address 
the objectant has failed to fulfill a condition precedent, 
thereby failing to exhaust Family Court procedure for re-
view of objections.51

The Third Department

The Third Department has infused discretion rather 
than strict adherence into FCA § 439:

“Unlike the nonwaivable and jurisdic-
tional time period for filing a notice of 
appeal, the courts need not require strict 
adherence” to this filing deadline [of 
Family Ct Act § 439 (e)] ... “Family Court 
has discretion to overlook a minor failure 
to comply with the statutory require-
ments regarding filing objections and ad-
dress the merits.”52 

In Ogborn v Hilts,53 the Third Department upheld 
Family Court’s discretionary granting to respondent of 
two extensions of time for filing her objections to the 
Hearing Examiner’s order. The extenuating circumstance 
was that the respondent was unrepresented in the pro-
ceedings before the Hearing Examiner and post-hearing 
retained counsel needed the hearing transcript in order 
to prepare objections and, significantly, that respondent 
moved for the first extension prior to the expiration of the 
statutory time for filing objections.

In Hobbs v Wansley,54 the mother attempted to file 
objections on the afternoon of the final day when the 
objections would still be timely. She arrived at the court-
house at 4:45 p.m. to file the objections, having relied on 
the hours of operation for that courthouse as listed on the 
New York State Unified Court System (NYSUCS) website, 
as being from “9:00 a.m. to 5:00 p.m.” Nevertheless, the 
courthouse was closed when she arrived. “Considering 
this proof establishing that the mother would have timely 
submitted her objections but for the inaccurate informa-
tion provided by the NYSUCS website, Family Court 
ought to have excused her untimely filing.”

The foregoing notwithstanding, the Third Depart-
ment has also held it proper to enforce § 439(e); it is not 
“an abuse of discretion for a court to demand that a party 
adhere to the statutory requirements.”55 

In Riley v. Riley,56 the Third Department noted the 
absence of extraordinary or prejudicial circumstances 
and held that, although Family Court has discretion to 
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proceeding pursuant to FCA article 6 (Fam. Ct. Act 
§ 1112), and leave has not been granted, and for the 
further reason that no appeal lies from a decision.
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script of the proceedings, ruling that the exception in 
CPLR 5525(b) was not applicable:

The Family Court Act dispenses with the 
requirement that the record on appeal 
be printed (Family Ct. Act § 1116). How-
ever, neither Family Court Act § 1116, 
nor 22 NYCRR 670.9(d)(1)(ii), the rule of 
this court which permits appeals from 
the Family Court to be prosecuted on the 
original record, excuses noncompliance 
with CPLR 5525(a), which is made ap-
plicable to the Family Court pursuant to 
Family Court Act § 1118. CPLR 5525(b) 
necessitates the transcription of the 
record. 

A Matter Referred to the Family Court by 
the Supreme Court Becomes a Family Court 
Proceeding Subject to Its Procedures

When the Supreme Court refers a support applica-
tion to a Support Magistrate pursuant to FCA § 464[a], 
the matter becomes a Family Court support proceeding 
pursuant to FCA, Article 4, and the objections to the 
Magistrate’s order must first be reviewed by a Family 
Court judge before any appeal may be take.62 
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Clerk. He was also a Clerk's Office staff attorney for the Court from 1977 to 1981.  
Between 1981 and 1985, he was a litigation associate at Bouck, Holloway, Kiernan and 
Casey in Albany, New York. He received his J.D. from Cornell Law School in 1977 and 
his B.A. from Harpur College, State University of New York at Binghamton in 1974. 
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Mark W. Bennett, Esq. 
NYS Supreme Court, 

Appellate Division, Fourth Department 
50 East Avenue 

Rochester, NY 14604 
(585) 530-3101 

mwbennet@nycourts.gov 

 

 
Mark W. Bennett has served as the Clerk of the Court for the Supreme Court, Appellate 
Division, Fourth Department in Rochester since September 28, 2017. Mark is a 
graduate of St. Lawrence University, where he spent his senior year abroad as an 
exchange student in Soviet Moscow, and received his law degree from Georgetown 
University, from which he also received a masters degree in international affairs. Mark 
worked as a litigator in the antitrust practice group in both the Washington, DC and New 
York offices of Rogers & Wells/Clifford Chance, and then in the Rochester office of 
Nixon Peabody. Mark joined the Fourth Department in 2003 as a two-year "pool" court 
attorney, and then worked as the Deputy Chief Appellate Court Attorney, confidential 
clerk to the Honorable Stephen K. Lindley, and finally Chief Appellate Court Attorney 
before his appointment as Clerk of the Court. Outside of work, Mark serves on the 
Board of Directors of "A Magical Journey Thru Stages," a youth theater organization 
serving Rochester and surrounding counties and has been active in bar association 
activities. 
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Hon. Edward D. Carni 
NYS Supreme Court, 

Appellate Division, Fourth Department 
401 Montgomery Street, Room 409 

Syracuse, NY 13202 

 

 
Justice Edward D. Cami graduated from SUNY Cortland in 1982 with a BA in Political 
Science with a concentration in Public Administration and Public Policy.  He earned his 
Juris Doctor degree from Whittier College School of Law in 1985 and began his law 
career that same year in the legal division of the Onondaga County Department of 
Social Services.  In 1986 and for the next 15 years he was in the private practice of law. 
 
From 1990 to 1995 he served as a member of the Syracuse Common Council.  In 1995, 
he was appointed to the position of Syracuse City Court Judge and was elected to 
continue in that capacity later that same year.  He was a Syracuse City Court Judge 
until July of 2001 when Governor Pataki appointed him to the New York State Supreme 
Court. In November of 2001, he was elected to serve a full term as a Supreme Court 
Justice. 
 
On December 22, 2006, Governor Pataki designated him as an Associate Justice of the 
Appellate Division, Second Judicial Department, where he served until Governor 
Patterson designated him as an Associate Justice of the Appellate Division, Fourth 
Judicial Department on December 31, 2008.  On December 31, 2015, Governor Andrew 
Cuomo re-designated him as an Associate Justice of the Appellate Division, Fourth 
Judicial Department. 
 
Justice Cami currently serves as chairman of the Judicial Hearing Officer Selection 
Advisory Committee - Fourth Department and as the designated Justice for the Fourth 
Department on the Advisory Committee on Bar Ad missions. He has also served as a 
liaison for the Fifth Judicial District Article 81 Committee. 
 
He is a member of the New York Trial Lawyers Association and is a judicial fellow for 
the Association of Trial Lawyers of America.  He and his family reside in Fayetteville, 
New York. 
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John A. Cirando, Esq. 

D.J. & J.A. Cirando, Esqs. 
101 South Salina Street, Suite 1010 

Syracuse, NY 13202 
(315) 474-1285 

cirandolaw@outlook.com 

 

 
John A. Cirando is widely regarded as one of New York's preeminent appellate lawyers. 
A former Onondaga County Chief Assistant District Attorney and Army Captain, Mr. 
Cirando's extensive appellate experience includes regular appearances before all 
appellate courts in New York, both state and federal. He serves, by appointment, on the 
New York State Law Revision Commission, the Governor's Judicial Screening 
Committee, the Commission on Judicial Nomination, and as a Trustee on the Interest 
on Lawyer Account Board. He serves numerous civic and non-profit organizations as 
board member or general counsel. Mr. Cirando lectures on a variety of topics and has 
taught appellate advocacy at Syracuse University College of Law. 
 
He is a 1963 graduate of St. Bonaventure University; a 1966 graduate of State 
University of New York at Buffalo, College of Law and was admitted to practice law in 
the 4th Judicial Department on December 7, 1966. 
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Hon. Eugene M. Fahey 

New York State Court of Appeals 
50 Delaware Avenue 

Buffalo, NY 14202 

 

Eugene M. Fahey, Associate Judge of the Court of Appeals, was born in Buffalo, New 
York, in September 1951. He attended high school at St. Joseph's Collegiate Institute. 
Later, he graduated from the State University of New York with a B.A. in political 
science in 1974 (cum laude), a law degree in 1984 and an M.A. in European History in 
1998. Judge Fahey served on the Buffalo Common Council from 1978 to 1983 and 
again from 1988 to 1994. He served as Law Clerk to Judge Edgar C. NeMoyer in the 
New York Court of Claims before entering private practice in 1985, serving as house 
counsel for Kemper Insurance Company until 1993. Judge Fahey was elected to Buffalo 
City Court in 1994. 
 
He was elected to the Supreme Court in 1996 and was re-elected in 2010. As a 
Supreme Court Justice, Judge Fahey was assigned to handle a civil calendar as well as 
criminal Special Term and presided over a variety of cases in Erie County as well as the 
outlying counties in the Eighth Judicial District. He was assigned to the Commercial 
Division in Erie County in January 2005 until his appointment by Governor George E. 
Pataki to the Appellate Division, Fourth Department in December 2006. In January 
2015, Judge Fahey was nominated to the Court of Appeals by Governor Andrew 
Cuomo. The New York State Senate unanimously confirmed that nomination on 
February 9, 2015. He and his wife, Colleen Maroney Fahey, live in Buffalo, New York. 
They have one daughter. 
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Peter J. Glennon, Esq. 

The Glennon Law Firm, P.C. 
160 Linden Oaks 

Rochester, NY 14625 
(585) 210-2150 

PGlennon@GlennonLawFirm.com 

 

 
Peter J. Glennon is a trusted and experienced litigation and appellate attorney. He is the 
Principal of The Glennon Law Firm, P.C., which is a boutique 8-person litigation firm 
focusing its practice on business litigations, employment law, and private matter 
litigations for professionals, executives, businesses, and their owners. The Glennon 
Law Firm, P.C. has been recognized as a U.S. News & World Report® Best Law Firm 
for Commercial Litigation and Peter has been named a Best Lawyer® and Super 
Lawyer® for several consecutive years. 
 
Peter's extensive litigation experiences include contract disputes, intellectual property 
issues, business divorces, partnership, LLC, & shareholder disputes and dissolutions, 
employment law cases, franchise and distribution law cases, high net worth matrimonial 
matters, civil rights issues, and aviation law matters, in both state and federal courts and 
administrative venues. 
 
Prior to starting his law firm, Peter served as a law clerk for the Honorable Elizabeth W. 
Pine, Associate Justice of the New York Supreme Court, Appellate Division, Fourth 
Department, where he had also been a pool clerk. He previously was an extern law 
clerk to the Honorable David R. Homer, Federal Magistrate, Northern District of New 
York. Peter began his private practice as a litigator with Nixon Peabody LLP. 
 
Peter retired from the military after 24 years of service, including as the former Deputy 
Staff Judge Advocate (JAG) for the 107th Airlift Wing, Niagara Falls, New York and 
served as the 107th Logistics Readiness Squadron Commander. He was a 2018 
inductee into the New York State Veterans' Hall of Fame, nominated by Senator Rich 
Funke for his military and community service. 
 
In the community, Peter is the Co-Founder and the Chairman of the Board of Directors 
of Honor Flight Rochester, Inc., and he serves as the Vice President of Engagement for 
the Rochester Rotary Club. He previously served on the Monroe County Bar 
Association's Board of Trustees and on the New York State Bar Association' s Special 
Committee on Veteran's Affairs. He is a long-time member of the Monroe County Bar 
Association, New York State Bar Association, and American Bar Association. 
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Ivan E. Lee, Esq. 

NYS Supreme Court, 
Appellate Division, Fourth Department 

50 East Avenue 
Rochester, NY 14604 

(585) 530-3012 
ielee@nycourts.gov 

 

 
Ivan E. Lee serves as a Principal Appellate Court Attorney for the New York State 
Supreme Court, Appellate Division, Fourth Department.   Prior to accepting that 
position, Mr. Lee was engaged in the private practice of law from 2003 to 2010.  He 
worked as an associate at Shearman & Sterling LLP from 2003 to 2007 and as an 
associate and senior associate at Hodgson Russ LLP from 2007 to 2010.  Mr. Lee is a 
graduate of Cornell Law School. 
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Edward J. Markarian, Esq. 

Magavern Magavern Grimm LLP 
1100 Rand Building, 14 Lafayette Square 

Buffalo, NY 14203 
(716) 856-3500 

emarkarian@magavern.com 

 

Edward J. Markarian is a partner in the Buffalo, New York law firm of Magavern 
Magavern Grimm LLP.  He concentrates his practice in appeals, trusts and estates and 
litigation. 
 
Experience 
Mr. Markarian regularly appears before the appellate courts of New York State. 
 
Before Mr. Markarian entered private practice, he served as law clerk to New York State 
Court of Appeals Judge Richard D. Simons from 1987 to 1988, and as legal assistant to 
the New York State Supreme Court, Appellate Division, Fourth Department, from 1985 
to 1986.  He served as a legal assistant to the New York State Board of Law Examiners 
for many years. 
 
Mr. Markarian practiced with his father John at the law firm of Hawthorne, Markarian & 
Siegel, PLLC until after his father retired. He merged his practice with Magavern 
Magavern Grimm in 2006. 
 
He has authored articles on legal writing, appellate practice, insurance law and 
Surrogate's Court practice, and has lectured for the New York State Bar Association, 
the Bar Association of Erie County and the National Business Institute. 
He serves on the New York State Bar Association Committee on Courts of Appellate 
Jurisdiction, and previously served on the Board of Directors of the Erie County Bar 
Association and as Chair of its Appellate Practice Committee. 
 
Community 
Mr. Markarian currently serves as Treasurer of the Kenmore Rotary Foundation and on 
the Board of Directors of the James V. Ryan Paramedic Foundation.  He is a past 
president of the Rotary Club of Kenmore. 
 
Education 
Mr. Markarian graduated from Hamilton College and from the University at Buffalo Law 
School. 
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Court Admissions 
Mr. Markarian is admitted to practice before all New York State Courts, the United 
States Supreme Court, the United States Court of Appeals for the Second Circuit, the 
United States District Courts for the Western and Eastern Districts of New York, and the 
United States Court of Federal Claims. 
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Adam M. Oshrin, Esq. 
NYS Supreme Court, 

Appellate Division, Fourth Department 
50 East Avenue 

Rochester, NY 14604 
(585) 530-3050 

aoshrin@nycourts.gov 

 

 
Having relocated to Rochester from Long Island in 2015, Mr. Oshrin currently serves as 
the Civil Motions Attorney in the Clerk's office at the Appellate Division, Fourth 
Department.  In 2017, Mr. Oshrin was selected by Presiding Justice Gerald J. Whalen to 
assist with certain confidential duties of the decisions area of the Court.  Mr. Oshrin is a 
volunteer attorney for the Volunteer Legal Services Project of Monroe County's Tenant 
Town Court Program which assists low-income, unrepresented tenants in defending 
eviction proceedings in Irondequoit Town Court.  Mr. Oshrin began his career as a 
prosecutor in the Suffolk County District Attorney's office.  Subsequently, Mr. Oshrin 
spent 13 years in private practice, 11 of which at a firm which specialized in the defense 
of medical and dental malpractice cases.  In 2011, Mr. Oshrin was the youngest 
attorney to make partner in the firm's 30-year history and in 2014, was recognized as 
one of three attorneys in the country as "rising star" by a national malpractice insurance 
carrier.  Prior to relocating, Mr. Oshrin served as Vice Chairman of the Smithtown 
Planning Board. 
 
Mr. Oshrin now lives in Pittsford with his wife Stacey Wolk-Oshrin, who is a literacy 
coach in the Brighton School District, and his eight-year-old son Jason who attends third 
grade at Mendon Center Elementary School. 
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Hon. Erin M. Peradotto 

NYS Supreme Court, 
Appellate Division, Fourth Department 

701 Seneca Street, Suite 350 
Buffalo, NY 14210 

 

 
Hon. Erin M. Peradotto, is a Phi Beta Kappa graduate of the State University of New 
York at Buffalo where she earned her Bachelor of Arts degree, magna cum laude, in 
1981 and her Juris Doctor degree in 1984. 
 
Before her election to the State Supreme Court in 2003, Justice Peradotto practiced as 
a trial attorney in the Supreme Courts throughout the Eighth Judicial District, and in 
other parts of the State, and handled appeals before the Appellate Division and New 
York State Court of Appeals.  She also served as the Assistant Attorney General in 
Charge of the Buffalo Regional Office of the New York State Attorney General's office 
from 1997-1998. 
 
She served as President of the Bar Association of Erie County from 1997- 1998. She 
was appointed to the Appellate Division, Fourth Department by Governor Pataki on 
December 22, 2006.  She three times has been on the list of candidates nominated by 
the New York State Commission on Judicial Nomination for the position of Associate 
Judge of the New York State Court of Appeals. 
 
Justice Peradotto was re-elected to a second term in 2017 and re-appointed to the 
Appellate Division by Governor Cuomo on December 31, 2017.  She is a past member 
of the Ethics Commission for the Unified Court System and a member of the SUNY at 
Buffalo Law School Dean's Advisory Council.  She also taught New York Civil Practice 
and Trial Technique as a member of the adjunct faculty at the SUNY at Buffalo Law 
School.  She is a frequent lecturer at continuing legal education programs. 
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David H. Tennant, Esq. 

Law Office of David Tennant PLLC 
3349 Monroe Avenue, Suite 345 

Rochester, NY 14618 
(585) 708-9338 

David.tennant@appellatezealot.com 

 

 
David focuses his practice on appeals and complex commercial litigation, including legal 
malpractice defense, internal investigations, and defense of attorneys accused of 
professional misconduct. 
 
David has argued appeals in the United States Courts of Appeals for the Second, Third, 
Ninth, and Federal Circuits; the New York Court of Appeals; all four Appellate Division 
Departments in New York, and in the California Court of Appeal, Fourth Appellate 
District (San Diego) and Second Appellate District (Los Angeles). In 2010, David 
successfully petitioned for a writ of certiorari in the Supreme Court of the United States 
and filed a merits brief on behalf of the petitioner. David's appellate experience includes 
amicus practice in the Supreme Court and "mooting" briefs prepared by other appellate 
counsel. 
 
David served as an Assistant U.S. Attorney in the Criminal Division in Los Angeles and 
clerked in federal district court in Los Angeles before joining the U.S Attorney's Office. 
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Hon. Joanne M. Winslow 

NYS Supreme Court 
Appellate Division, Fourth Department 

50 East Avenue 
Rochester, NY 14604 

 

Justice Joanne M. Winslow was designated to the Appellate Division, Fourth 
Department by Governor Andrew M. Cuomo on May 23, 2017. She was elected as a 
Justice of the Supreme Court for the Seventh Judicial District in 2008. Justice Winslow 
was assigned to the Matrimonial Part until 2011, when she assumed an assignment to 
the Criminal Part, where she presided over felony indictments from arraignment through 
sentencing, as well as handling other legal matters. 
 
Prior to her election to the bench, Justice Winslow spent over two decades as an 
Assistant District Attorney with Monroe County, finishing her tenure at the DA's office as 
Bureau Chief for Major Felonies. She has been recognized for both her professional 
and civic service activities, receiving accolades for distinguished and dedicated service 
from the Rochester Police Department, Monroe County District Attorney's Office, 
Monroe County Sheriff's Office, and Boy Scouts of America. In December 2017, Chief 
Judge Janet DiFiore named Justice Winslow to serve on the Richard C. Failla LGBTQ 
Commission. She graduated magna cum laude from Springfield College in 1981 with 
a B.S. in Social Studies and Secondary Education, before receiving her J.D. from 
Albany Law School in 1986. 
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Aprilanne Agostino, Esq. 

NYS Supreme Court 
Appellate Division, Second Department 

45 Monroe Place 
Brooklyn, NY 11201 

(718) 722-6314 
aagostin@nycourts.gov 

 

 
Aprilanne Agostino received a Bachelor of Arts degree in Mathematics from New York 
University in 1981, and a Juris Doctor from Fordham University School of Law in 1984. 
The following year she began working at the Appellate Division, Second Department, 
first as a Court Attorney and then as Law Secretary to Associate Justice Richard A. 
Brown. In 1991, Ms. Agostino went to the Queens County District Attorney’s office with 
newly-appointed DA Brown to serve as his Counsel. Ms. Agostino returned to the 
Second Department two years later, as Law Secretary to Associate Justice Charles B. 
Lawrence. She subsequently served in the court’s Motions Department, and then as 
Deputy Chief Court Attorney. In 1999 she was appointed Chief Court Attorney, and in 
late 2003 she was promoted to the position of Associate Deputy Clerk. Ms. Agostino 
served as the Acting Chief Clerk of the Appellate Term for the Second Judicial 
Department from December of 2005 until the Spring of 2007, when she returned to the 
Appellate Division to continue her tenure as Associate Deputy Clerk. In 2010 she was 
appointed Deputy Clerk, and on December 1, 2011, she assumed the role of Clerk of 
the Court. 
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Hon. Cheryl E. Chambers 

NYS Supreme Court 
Appellate Division, Second Department 

 

 
Cheryl E. Chambers is an Associate Justice of the Appellate Division, Second Judicial 
Department.  She was first appointed to the Appellate Division by Governor Eliot Spitzer 
on February 4, 2008. 
 
Justice Chambers has served on the bench for 20 years.  She was elected to the Civil 
court of the City New York in November 1994.  She sat in both the Criminal Court and 
the Civil Court in New York County.  She was elected to the New York Supreme Court 
in November 1998, and was re-elected in November 2012.  Governor Andrew Cuomo 
reappointed her to the Appellate Division in November 2012. 
 
Justice Chambers began her career in the Kings County District Attorney's Office in 
1985, where she was Chief of the Domestic Violence Bureau, after serving as a Deputy 
Chief in the Trial Division and as an assistant district attorney in the Trial and Appeals 
Bureaus.  During her tenure at the Kings County District Attorney's Office, she served 
as an instructor in the Criminal Trial Advocacy Program and in the New York County 
Lawyer's national Institute of Trial Advocacy Program. 
 
Justice Chambers has held leadership positions in a number of professional 
associations including the New York State Bar Association, the Metropolitan Black Bar 
Association, the Brooklyn Women's Bar Association, Judicial Friends and the 
Association of Supreme Court Justices of the State of New York. 
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Stuart M. Cohen, Esq. 

Former Clerk, 
New York State Court of Appeals 

P.O. Box 598 
Rensselaer, NY 12144 

(518) 436-0625 
scohen8135@aol.com 

 

 
 
I returned to private practice after over twenty-five years with the New York Court of 
Appeals, the State's highest appellate court. I served as law clerk to two Judges of the 
Court, and most recently served as Clerk of the Court, its chief non-judicial officer. 
 
I earned my B.A. in History from Connecticut College in 1976 and my J.D. from New 
York University School of Law in 1979. I was admitted to the New York Bar in 1980.  I 
also am admitted to practice before the United States Court of Appeals for the Second 
Circuit and the United States District Courts for the Southern, Eastern and Northern 
Districts of New York. 
 
My legal career began as an appellate law research assistant for the Supreme Court of 
the State of New York, Appellate Division, Second Department, in Brooklyn, NY (1980-
1982). I then was appointed law clerk to the late Judge Jacob D. Fuchsberg of the New 
York Court of Appeals, whom I served from 1982 to 1983. 
 
After my clerkship with Judge Fuchsberg, I practiced law in Brooklyn, concentrating on 
appellate matters and litigated motions in the lower courts, and I was at the same time 
an adjunct instructor at Touro College School of Law (1983-1984). 
 
In 1985, I returned to the Court of Appeals to serve as a law clerk to former Chief Judge 
Sol Wachtler from 1985 to 1987. I was appointed Deputy Clerk of the Court in 1987 and 
Clerk of the Court in 1996. I left my last position with the Court in November 2010 to 
return to private practice. 
 
During my previous practice, I argued appeals in the Court of Appeals and the Appellate 
Division, and made personal appearances in the United States District Court for the 
Southern District of New York and in Supreme Court, New York County.   
 
I am a member of the Committee on Courts of Appellate Jurisdiction of the New York 
State Bar Association.  The Court of Appeals has appointed me a Trustee of the 
Lawyers' Fund for Client Protection, and the Supreme Court, Appellate Division, Third 

303



Department has appointed me to its Committee on Character and Fitness.  I have been 
a frequent lecturer for continuing legal education programs, and I have published 
various articles and contributed to various legal treatises. 
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Norman A. Olch, Esq. 

233 Broadway, Suite 705 
New York, NY 10279 

(212) 964-6171 
norman@nolch.com 

 

Practice Areas: Civil Appeals; Criminal Appeals; Civil Practice. 
 
Admitted: 1968, New York; 1973, U.S. District Court, Southern and Eastern 
Districts of New York; 1974, U.S. Court of Appeals, Second Circuit; 1977, U.S. 
Court of Appeals, Third Circuit; 1996, U.S. Court of Appeals, Eleventh Circuit and 
U.S. Supreme Court 
 
Law School: New York University School of Law, J.D., 1967 
 
College: Columbia University, B.A., 1964 
 
Member: New York State (Member, 1991- and Chair, 2003-, Committee on 
Courts of Appellate Jurisdiction), American (Executive Committee, Council of 
Appellate Lawyers), and New York County (Member, Appellate Courts 
Committee) Bar Associations. 
 
Biography: Author: "Soft on Crime? Not the New York Court of Appeals", New 
York Law Journal, May 6, 1996, pg. 1. Professor of Law, John Jay College of 
Criminal Justice, 1971-. 
 
Reported Cases: U.S. v. Chatelain, 360 F.3d 114 (2nd Cir. 2004); Patrolmen's 
Benevolent Assn. v. City of New York, 310 F.3d. 43 (2nd Cir. 2002), cert. denied, 
123 S.Ct. 2076 (2003); In re FCC, 217 F.3d 125 (2nd Cir. 2000); Rezzonico v. H & 
R Block, Inc., 182 F.2d 144 (2nd Cir. 1999); Bridgestone/Firestone, Inc. v. 
Recovery Credit Services, Inc., 98 F.2d 13 (2nd Cir.1996); U.S. v. Vebeliunas, 76 
F.3d 1283 (2nd Cir. 1996); U.S. v. Rastelli, 870 F.2d 822 (2nd Cir. 1989); U.S. v. 
Diaz, 797 F.2d 99 (2nd Cir. 1986); U.S. v. Guzman, 754 F.2d 482 (2nd Cir. 1985); 
U.S. v. Dimaria, 727 F.2d 265 (2nd Cir. 1984); U.S. v. Romano, 684 F.2d 1057 
(2nd Cir. 1982); U.S. v. Thies, 569 F.2d 1268 (3rd Cir. 1978); U.S. v. Forrester, 
837 F.Supp. 43 (D. Conn 1993); Chazin v. Lieberman, 129 F.R.D. 97 (S.D.N.Y. 
1990); People v. Stultz, 2 N.Y.3d 277 (2004); Luna v. Dobson, 97 N.Y. 2d 178 
(2001); Kelly v. Safir, 96 N.Y. 2d 32 (2001); People v. Doshi, 93 N.Y. 2d 499 
(1999); Mihlovan v. Grozavu, 72 N.Y. 2d 506 (1988); People v. Levine, 65 N.Y. 
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2d 845 (1985); People v. Lockwood, 44 N.Y. 2d 769 (1978); Witherbee Court 
Associates v. Greene, 7A.D.3d 699 (2nd Dept. 2004); Rasabi v. Rasabi, 7 A.D. 3d 
451 (1st Dept. 2004); Shyne v. Tarn, 6 A.D.2d 521 (2nd Dept. 2004); Raiola v. 
1944 Holding Ltd. 1A.D.2d 296 (1st Dept. 2003); Gebbia v. Toronto Dominion 
Bank, 306 A.D.2d 37 (1st Dept. 2003); Martinez v. Roberts Consolidated  
Industries, Inc., 299 A.D.2d 399 (2nd Dept. 2002); Wills v. Wills, 283 A.D.2d 1023 
(4th Dept. 2001); People v. Feitosa, 265 A.D. 2d 423 (2nd Dept. 1999); Leong v. 
Safir, 259 A.D. 2d 751 (2nd Dept. 1999); Simone v. Safir, 249 A.D.2d 481 (2nd 
Dept. 1998); Dayton Towers Corp. v. Katz, 208 A.D.2d 494 (2nd Dept. 1994); 
Hoffman v. Sno Haus Ski Shops, 185 A.D.2d 874 (2nd Dept. 1992); Zarr v. Riccio, 
180 A.D.2d Dept. 1992); People v. Aschheim, 144 A.D.2d 680 (2nd Dept. 1988); 
Spiegel v. Goodman, 130 A.D.2d 570 (2nd Dept. 1987); People v. Molette, 129 
A.D.2d 651 (2nd Dept. 1987); Spiegel v. Goodman, 121 A.D.2d 712 (2nd Dept. 
1986); Spiegel v. Goodman, 121 A.D.2d 713 (2nd Dept. 1986); Hoffman v. Dorner, 
86 A.D.2d 651 (2nd Dept. 1982); People v. Colquit, 70 A.D.2d 547 (1st Dept. 
1979); People v. Pippin, 67 A.D.2d 413 (1st Dept. 1979); Anonymous v. 
Anonymous, 55 A.D.2d 557 (1st Dept. 1976); Sneddon v. Greene, 190 Misc.2d 74 
(App. Term 2nd Dept. 2001); People v. DiMaria, 126 Misc.2d 1 (Sup. Ct. N.Y. Co. 
1984); People v. Iadarola, 85 Misc.2d 271 (Sup. Ct. N.Y. Co. 1975). 
 
Born: New York, N.Y. 
 
ISLN: 910638553 
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JAMES EDWARD PELZER 
ATTORNEY AND COUNSELOR-AT-LAW 

91 Dennis Street 
Manhasset, New York 11030-3009 

Telephone: (917) 842-3228 
JEPappeals@outlook.com 

Experience 

Private practice, specializing in appeals – September 2010 to present. 

Clerk of the Court, Appellate Division, Second Judicial Department (Retired) - November 1999 
to August 2010. 

General supervisory responsibility for the operation of the court and its non-judicial personnel. 

Supervisor of Decision Department, Appellate Division, Second Department – October 1985 to 
November 1999. 

 Supervised a staff of editors, clerks, and typists that edited, printed, and released approximately 
5,000 appeal decisions and 12,000 motion decisions per year.  Co-designer of the court’s 
computer database of case records.  Monitored and reported on court statistical information.  
Developed court caseload management plan.  Presented orders to show cause to duty Justice for 
signature.  Advised attorneys and pro se litigants on court procedure. 

Decision Department Editor, Appellate Division, Second Judicial Department – October 1983 
to October 1985. 

 Edited draft memorandum decisions and opinions of the Justices for conformity with the court’s 
style, for grammatical and legal correctness, and for consistency with prior decisions of the court. 

Principal Law Clerk to Appellate Division Justice Vincent D. Damiani. – September 1978 to 
October 1983. 

 Drafted opinions and memorandum decisions, performed assigned research tasks, and wrote 
confidential reports. 

Law Assistant, Appellate Division, Second Judicial Department – March 1971 to September 
1978. 

Wrote internal reports for the Justices on civil and criminal cases.  In 1978, served as the first 
reporter of motions.  Worked in the Decision Department editing motion decisions. 

Education 
 Saint John’s University School of Law. Juris Doctor, June 1970. 

 University of California at Santa Barbara, Bachelor of Arts in Political Science, June 1967. 

Publications 
Justice Delayed: A Status Report on the Condition of the Court (Brooklyn: Appellate Division, 
Second Judicial Department, 1993) (co-author with Martin H. Brownstein & Alan Chevat). 

“The Basics of Appellate Jurisdiction: The Concepts of Aggrievement, Appealability and 
Reviewability in New York Civil Appellate Practice” and “Taking and Perfecting an Appeal to 
the Appellate Division, Second Judicial Department” in New York Appellate Practice (Albany: 
New York State Bar Association, 2009). 

Guide to Civil Practice:  With Forms (Brooklyn:  Appellate Division, Second Judicial Department, 
rev. ed. 2004) (co-author with Martin H. Brownstein). 

Bar Admissions 

 New York, 1971; United States District Courts for the Southern and Eastern Districts of New 
York, 1976; United States Court of Appeals for the Second Circuit, 1976; Supreme Court of the 
United States, 1976.  
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Hon. Rosalyn H. Richter 

NYS Supreme Court 
Appellate Division, First Department 

 

Rosalyn Richter is an Associate Justice of the Appellate Division, First Department, and 
was appointed to that position in March 2009.  Her state court judicial career began in 
1990 when she was appointed to the NYC Criminal Court.  She presided over criminal 
cases in both Manhattan and the Bronx, and was Supervising Judge of Bronx Criminal 
Court.  Following her election to the Supreme Court in 2002, she served in the Civil 
Term.  She is active in numerous bar and professional associations, and currently co-
chairs the Committee to Enhance Diversity in the Profession of the NYC Bar 
Association.  She is the chair of OCA’s Statewide Advisory Committee on Court Access 
for People with Disabilities and a former member of the Committee on Criminal Jury 
Instructions, the Commercial Division Advisory Committee and the NY Permanent 
Judicial Commission on Justice for Children. She is a former adjunct professor at New 
York Law School and Brooklyn Law School, and on the adjunct faculty at Columbia Law 
School.  Prior to joining the state court bench, Justice Richter was Executive Director 
and the first staff lawyer at Lambda Legal Defense Fund, a supervisor in the Brooklyn 
District Attorney’s Office, and an ALJ for the NYC Office of Administrative Trials & 
Hearings.  She is graduate of Barnard College and Brooklyn Law School. 
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Susanna Molina Rojas, Esq. 

NYS Supreme Court 
Appellate Division, First Department 

27 Madison Avenue 
New York, NY 10010 

(212) 340-0435 
srojas@nycourts.gov 

 

 
Susanna Molina Rojas is the Clerk of the Court at the Appellate Division, First 
Department. Ms. Rojas joined the First Department as a Principal Appellate Court 
Attorney in 1999. She was named Assistant Deputy Chief Appellate Court Attorney in 
2003 and was tapped to head the law department at the Appellate Term, First 
Department in 2005. In 2009, she returned to the Appellate Division to head the law 
department at the First Department. She was appointed Clerk of the Court in November 
2010.  Ms. Rojas graduated from Fordham University in 1980 and earned her law 
degree from Brooklyn Law School in 1983. 
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Elliott Scheinberg, Esq. 

Appellate Counsel 
11 Pepperidge Drive 
New City, NY 10956 

(212) 490-0009 
elliott@scheinlaw.com 

 

 
 
Education 
Benjamin N. Cardozo School of Law, New York, NY                    
 
University of Chicago, Chicago, IL                                  

• Doctoral Candidate, Romance Philology  
 
University of Michigan, Ann Arbor, MI                         

• Teaching Fellow, French Department / Romance Linguistics Program 
 
Brooklyn College, Brooklyn, NY                      

• Bachelor of Science, Mathematics and French 

• Honors courses in both subject areas 
    
 
Honors and Recognitions 
Fellow, American Academy of Matrimonial Lawyers (1990 to present) 
 
Who’s Who in American Law (since 2011) 
 
Who’s Who in America (since 2013) 
 
Who’s Who in the East (since 2014) 
 
Best Lawyers  
 
Best Law Firms, U.S. News and World Report 
 
Best Attorneys of America 
 
New York Super Lawyers 
 
Martindale Hubble AV® Preeminent™ 5.0 out of 5. 
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Publications 
Treatise: 

• Contract Doctrine and Marital Agreements in New York, 
New York State Bar Association, 2 vols., 1,552 pages (2011). 

 

• 3d ed., 2 vols., 2,200 pages (2016). 
 

• 4th ed., (TBA 2019). 
 

• The Civil Appellate Citator 
New York State Bar Association (TBA 2019) 
 

• Matrimonial Agreements Annotated, Editor, New York State Bar Association, 
(TBA). 
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Hon. Robert S. Smith 

Friedman Kaplan Seiler & Adelman LLP 
7 Times Square 

New York, NY 10036 
(212) 833-1125 

rsmith@fklaw.com 

 

 
The Honorable Robert S. Smith (Ret.) is head of the firm’s appellate practice, and 
focuses on trials and appeals. Judge Smith joined Friedman Kaplan following his 
retirement as Associate Judge of the New York State Court of Appeals, New York’s 
highest court, where he served for more than a decade. During his time on the bench, 
he wrote scores of opinions and became well known for his judicial scholarship, insight, 
and intellectual rigor. 
 
Prior to his time on the Court of Appeals, Judge Smith practiced law in New York City, 
and was a partner with Paul, Weiss, Rifkind, Wharton & Garrison for over 25 years. He 
has argued dozens of appeals before the federal and New York appellate courts, and 
two appeals before the United States Supreme Court. His trial experience in complex 
commercial cases is also extensive.  He is a Fellow of the American College of Trial 
Lawyers. 
 
Since joining Friedman Kaplan, Judge Smith has been active primarily in appeals, trial-
level commercial litigation, expert witness testimony, and alternative dispute resolution. 
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Hon. Rowan D. Wilson 

New York State Court of Appeals 

 

Rowan D. Wilson, Associate Judge of the Court of Appeals, was born in Pomona, 
California in 1960, and grew up in Berkeley, California.  He received his A.B. degree 
from Harvard College in 1981, and his J.D. degree from Harvard Law School in 1984. 
He was admitted to the bar of the State of California in 1985, and the bar of the State of 
New York in 1987. From 1984 to 1986, he served as a judicial law clerk to the 
Honorable James R. Browning, Chief Judge of the United States Court of Appeals for 
the Ninth Circuit, based in San Francisco, California. 
 
In 1986, he joined the firm of Cravath, Swaine & Moore in New York City as an 
associate, and was elected to partnership there in 1991, in which position he continued 
until February 2017. On January 15, 2017, Governor Andrew M. Cuomo nominated 
Judge Wilson to serve as an Associate Judge of the Court of Appeals, and the New 
York State Senate confirmed his nomination on February 6, 2017. While in private 
practice, Judge Wilson served on the boards of several charitable and not-for-profit 
organizations and handled numerous pro bono matters. 
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Hon. Christine M. Clark 

NYS Supreme Court 
Appellate Division, Third Department 

107 Nott Terrace, 2nd Floor 
Schenectady, NY 12308 

 

After graduation from high school, Christine did not take the usual route to college.  
Instead, she attended a certificate program at the renowned Alvin Ailey American 
Dance Center.  After several years of dancing with small modern dance companies, 
Christine attended Columbia University, School of General Studies.  In 1993, she 
graduated from Columbia with a dual major in history and political science.  
 
Christine then went on to attend Albany Law School.  During law school, she 
participated in the moot court program and completed an internship with the U.S. 
Attorney’s Office.  At the end of her second year of law school, Christine went to work at 
Dreyer Boyajian, LLP as a law clerk.  Upon graduation, Christine went to work at the 
firm as an associate.  Shortly after, she was offered a position by Schenectady County 
District Attorney Robert M. Carney.  At the Schenectady County District Attorney’s 
Office, Christine began as the DWI prosecutor and then moved to the general felony 
bureau.  Several years later, she became the sex crimes/child abuse prosecutor and 
was then promoted to become the first Bureau Chief of the Special Victims Unit.  In that 
role, Christine helped establish the Schenectady County Child Abuse Multidisciplinary 
Team which collaborated with child protective workers and police officers as well as 
community leaders.   
         
In 2004, Mayor Brian U. Stratton appointed Christine to the position of Schenectady City 
Court Judge, and she then won election to that position for a full ten-year term.  As a 
City Court Judge, she taught town and village justices at various training programs.  
She also served as Acting County Court Judge and Acting Family Court Judge.  In 
November 2010, Christine was elected as Schenectady County Family Court Judge and 
was thereafter designated an Acting Supreme Court Justice.  In November 2012, she 
was elected to the Supreme Court for the Fourth Judicial District of New York.  She was 
the second woman ever elected to that office and the first female Democrat.  In April 
2014, Governor Andrew Cuomo appointed Christine to the Appellate Division, Third 
Department as an Associate Justice.   
 
In the past, Christine has served on the board of directors of the Capital District 
Women's Bar Association (CDWBA) and the Schenectady County Bar Association 
(SCBA).  She also is a member of the New York State Bar Association and its 
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Committee on Courts of Appellate Jurisdiction.  For the past several years, Christine 
has served on the Statewide Advisory Committee on Attorneys for Children.  She has 
received the Hon. Judith Kaye award from the CDWBA, the lawyer of the year award 
from the SCBA and recognition from the NYSBA for supporting pro bono efforts and 
access to justice.  Christine enjoys teaching at continuing legal education events and 
mentoring law students.  Christine loves spending time with her husband and two 
daughters, ages 15 and 11. 
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Amy P. Conway, Esq. 
NYS Supreme Court 

Appellate Division, Third Department 
P.O. Box 7288, Capitol Station 

Albany, NY 12224 
(518) 471-4770 

apconway@nycourts.gov 

 

 
Amy P. Conway, Esq. is the Chief Motion Attorney for the Appellate Division, Third 
Department. Before working in the Motion Department, she served the Court as the 
Deputy Administrator of the Civil Appeals Settlement Program, Deputy Director of the 
Independent Judicial Election Qualification Commissions, Staff Attorney at Attorney 
Grievance Committee and as an Appellate Court Attorney in the Court's Law Research 
Department. She currently serves on the Third Department's Committee on Character 
and Fitness. She graduated cum laude from Albany Law School in 1998 and was a 
member of the Albany Law Review. Prior to attending law school, she was a paralegal 
in the litigation department at the law firm of Roemer and Featherstonhaugh, P.C. in 
Albany, New York. 
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Professor Michael J. Hutter 

Albany Law School 
80 New Scotland Avenue 

Albany, NY 12208 
(518) 445-2360 

mhutt@albanylaw.edu 

 

Clerked for Judge Matthew J. Jasen, New York State Court of Appeals, practiced law 
with a New York law firm involved in antitrust and unfair competition litigation. Authored 
a book and numerous articles on antitrust and unfair competition. Active in the Litigation 
Section and the Committee on Antitrust and Unfair Competition of the ABA. Member of 
advisory group to the American Law Institute Restatement of the Law of Unfair 
Competition. Member of the New York State Law Revision Commission. Editor, Model 
Jury Charges in Business Torts Cases. One of seven nominees for the New York Court 
of Appeals in 1998 as selected by the State Commission of Judicial Nomination. 
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Beth A. Lifshin-Clark, Esq. 

NYS Supreme Court 
Appellate Division, Third Department 

P.O. Box 7288, Capitol Station 
Albany, NY 12224 

blifshin@nycourts.gov 

 

• Appointed Deputy Clerk of the Court by Presiding Justice Karen K. Peters on 
September 6, 2017 
 

• Has served as Chief Appellate Court Attorney since February 2015 
 

• Oversees and supervises the Court's Law Research Department, which includes 
approximately 20 attorneys and administrative staff 
 

• Prior to becoming Chief Appellate Court Attorney, served as Appellate Court 
Attorney (1997-1999), Law Clerk to Associate Justice E. Michael Kavanagh 
(1999-2012) and Law Clerk to Associate Justice Leslie Stein (2012-2015) 
 

• Graduated from Siena College (1994) and cum laude from Albany Law School 
(1997) 
 

• Member, Albany Law Review. 
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Hon. Michael C. Lynch 

Albany County Courthouse 
Room 269 

Albany, NY 12207 

 

EDUCATION 
Albany Law School, Albany, New York 
Juris Doctor, May 1979 
 
Union College, Schenectady, New York 
B.A. English, June 1976, Cum Laude 
 
Vincentian Institute, Albany, New York 
June 1972 
 
 
LEGAL LICENSING/EXPERIENCE 
Admitted to New York State Bar, January, 1980 
 
Admitted to United States District Court, Northern District of New York, 
January, 1980 
 
Admitted to US Court of Appeals, 2nd Circuit, November, 2003 
 
Admitted to Florida Bar, 1983 [Retired] 
 
Elected New York State Supreme Court Justice, 3rd Judicial District for term 
commencing January 1, 2006 through December 31, 2019; appointed to the 
Appellate Division, Third Judicial Department by Governor Andrew M. Cuomo  
as an Additional Justice on April 15, 2014; and appointed as an Associate Justice  
on September 8, 2016 
 
Lynch & Lynch, Partner – September 1989 to December 31, 2005 
 
Albany County Attorney – June 1995 to December 31, 2005 
 
New York State Supreme Court Appellate Division - February 1981 to August 1989 
Law Clerk to Hon. Leonard A. Weiss    
Counsel, Albany County IDA (part-time) - February 1992 to June 1995 
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Assistant Albany County Attorney (part-time) - September 1989 to January 1992 
 
Assistant Albany County District Attorney - January 1980 to February 1981 
 
 
OTHER POSITIONS 
Chair, Board of Trustees - The Hon. Francis Bergan Law Library, Albany County  
Courthouse - Appointed Chair in April 2015 
 
Appellate Division Third Department Representative on the Advisory Committee of Bar 
Admissions - 2015 to date 
 
 
AWARDS 
Recipient of the Harold E. Koreman Award from the New York State Trial Lawyers 
Association Capital Region Affiliate on October 4, 2016. 
 
Recipient of the Hon. Edward S. Conway "Judicial Excellence Award" from the Capital 
District Trial Lawyers Association on June 15, 2017 
 
 
PERSONAL 
Married to Margaret Comard Lynch.  We have two children, Kyle and Conor, and reside 
in Loudonville, New York.  Kyle and her husband, Aaron DePaolo, live in Saratoga 
County. 

330



 
Hon. Bernard J. Malone 

Whiteman Osterman & Hanna LLP 
One Commerce Plaza - 19th Floor 

Albany, NY 12260 
(518) 487-7688 

bmalone@woh.com 

 

 
Prior to joining Whiteman Osterman & Hanna as senior counsel to the Firm, Bernard J. 
Malone, Jr. served in a variety of notable public service positions. From 2005 through 
2012 he was a member of the Appellate Division of New York State Supreme Court, 
serving on the First Department in Manhattan and the Third Department in Albany. He 
had been an elected trial level Supreme Court Justice since 1998. For the fifteen years 
prior to that he was an Assistant United States Attorney for the Northern District of New 
York, where he specialized in both civil litigation and criminal prosecution. 
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Christopher K. Mills, Esq. 

The Mills Law Firm, LLP 
1520 Crescent Road, Suite 100 

Clifton Park, NY 12065 
(518) 373-9900 

cmills@millslawny.com 

 

 
Mr. Mills is a partner at the Firm.  His practice is limited to representing clients in the 
field of personal injury litigation, with a focus on cases involving construction accidents, 
automobile accidents, medical malpractice, products liability, school and municipal law, 
civil rights and general negligence.  Mr. Mills also has an extensive appellate practice 
and has briefed and argued cases in the Appellate Division of the New York State 
Supreme Court, the New York State Court of Appeals and the United States Court of 
Appeals for the Second Circuit. 
 
Mr. Mills currently serves as the President of the Capital District Trial Lawyers 
Association and as the Vice President of the Federation of Bar Associations of the 
Fourth Judicial District.  In 2013 Mr. Mills was appointed by Chief Judge Jonathan 
Lippman to serve a three-year term as a member of the Independent Judicial Election 
Qualification Commission (IJEQC) for the Fourth Judicial District.  In 2011 Mr. Mills was 
appointed by the Appellate Division, Third Department as a member of the Committee 
on Character and Fitness for the Fourth Judicial District for a term of five years. 
 
Mr. Mills is an active member of the Albany County, Saratoga County and New York 
State Bar Associations, and he is a frequent lecturer at continuing legal education 
seminars for local bar associations and national organizations. 
 
Prior to entering into private practice, Mr. Mills worked for two years as an Assistant 
Court Attorney for the Appellate Division of the New York State Supreme Court in the 
Third Judicial Department.  He is admitted to practice in all New York State Courts, the 
Second Circuit Court of Appeals and all United States District Courts in New York State. 
 
Mr. Mills received his B.A. from Colgate University, where he graduated cum laude with 
a major in Economics, and he received his J.D. from Albany Law School, where he 
graduated magna cum laude.  While at Albany Law School, Mr. Mills was a winner of 
the Karen C. McGovern Senior Prize Trials Moot Court Competition and was an octo-
finalist of the Domenick L. Gabrielli Appellate Advocacy Moot Court Competition.  
During law school, Mr. Mills also served as a judicial intern to Appellate Division, Third 
Department Justice Edward O. Spain, New York State Supreme Court Justice Joseph 
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C. Teresi and Acting New York State Supreme Court Justice Thomas J. McNamara.  
Mr. Mills also served as a Board Member of the Journal of Science and Technology, 
where he published the article “Mainstreaming the Alternatives: When Complementary 
and Alternative Medicines Become Westernized.” 
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Scott C. Paton, Esq. 

McNamee Lochner P.C. 
677 Broadway, Suite 500 

Albany, NY 12207 
(518) 447-3379 

paton@mltw.com 

 

Scott provides business litigation services to local, statewide, national, and international 
corporate clients in the areas of contract law, construction law, and labor and 
employment law. He regularly represents individuals in shareholder/corporate disputes 
and litigation involving restrictive covenants (non-compete agreements), as well as 
complex civil litigation concerning catastrophic personal injury, property damage, or 
economic loss. 
 
Scott Paton joined the firm as a principal in 2003, and focuses his practice upon 
business litigation, appellate practice and complex commercial litigation. 
 
Regarding his business litigation practice, Mr. Paton provides services to local, 
statewide, national and international companies in the areas of labor and employment 
law, restrictive covenants (i.e. non-compete agreements), misappropriation of trade 
secrets, unfair business practices, and shareholder disputes. A significant part of Mr. 
Paton’s practice is devoted to providing advice and counsel concerning business 
strategies designed to avoid litigation, as well as representing clients when litigation 
becomes necessary. 
 
Mr. Paton’s appellate practice stems from his experience clerking with the Appellate 
Division, Third Department, and has led to considerable appellate advocacy before all 
appellate divisions of the New York Supreme Court, the New York Court of Appeals, 
and the United States Court of Appeals for the Second Circuit.  Mr. Paton’s appellate 
practice includes the representation of both appellants and respondents, as well as 
amici curiae. 
 
Mr. Paton also has considerable experience in complex commercial litigation, having 
represented clients in both Federal and State courts, as well as in arbitration 
proceedings commenced under the Federal Arbitration Act.  Such disputes routinely 
include the areas of construction law, intellectual property litigation, securities litigation 
and proceedings commenced under Article 78 of New York’s Civil Practice Law and 
Rules. 
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Mr. Paton’s litigation practice is not limited to the representation of companies and 
businesses, but includes the representation of individuals facing restrictive covenants, 
allegations of unfair competition and business torts, as well as complex civil litigation 
involving catastrophic personal injury, property damage or economic loss. 
 
Mr. Paton's court admissions include: the State of New York; 2nd Circuit Court of 
Appeals; U.S. District Courts in the Northern, Southern, Eastern, and Western Districts. 
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Alan J. Pierce, Esq. 

Hancock Estabrook, LLP 
1500 AXA Tower I, 100 Madison Street 

Syracuse, NY 13202 
(315) 565-4500 

apierce@hancocklaw.com 

 

Alan J. Pierce is a partner in the Litigation Practice and Leader of the Appellate 
Practice. He has more than 20 years of litigation experience, concentrating on appellate 
practice, insurance coverage, defamation and civil and commercial litigation. Mr. Pierce 
has handled numerous appeals in his career, appearing before the New York State 
Court of Appeals, all four Departments of the State’s Appellate Divisions and in the 
Second, Fourth and Eleventh United States Circuit Courts of Appeals. He has served as 
trial and appellate counsel in successful actions for defamation and insurance bad faith. 
Mr. Pierce has authored several publications on appellate practice and insurance 
coverage, and lectures on behalf of the NYSBA and the Office of Court Administration 
on appellate advocacy and insurance coverage litigation. Prior to joining the Firm, he 
served as Confidential Law Clerk to the Hon. Richard D. Simons, New York State Court 
of Appeals. 
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Erica L. Putnam Little, Esq. 

NYS Supreme Court 
Appellate Division, Third Department 

P.O. Box 7288, Capitol Station 
Albany, NY 12224 

ad3clerksoffice@nycourts.gov 

 

 
After attending Marist College, Erica graduated cum laude from Albany Law School in 
2006. Upon graduation, she went to work for the Albany litigation firm, Carter, Conboy. 
She joined the Appellate Division, Third Department as an Appellate Court Attorney in 
2008 and, in 2010 became the confidential law clerk to the Hon. Christine M. Clark. In 
February 2016, Erica became the Managing Attorney of the Clerk's Office. 
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Robert A. Rausch, Esq. 

Maynard, O'Connor, Smith & Catalinotto, LLP 
6 Tower Place 

Albany, NY 12203 
(518) 465-3553 

rausch@moscllp.com 

 

 
Rob joined Maynard, O’Connor, Smith, & Catalinotto in 1997 and was named a partner 
in 2004. Prior to joining the firm, he served as Law Clerk to Hon. Irad S. Ingraham, New 
York State Supreme Court Justice for Chenango County. Through that experience, he 
gained extensive exposure to trial practice and the intricacies of New York State civil 
practice rules and regulations. 
 
Rob concentrates his practice on representation of defendants in a wide variety of 
personal injury litigation matters, including premises liability, motor vehicle accidents, 
construction site litigation, medical malpractice, and municipal law. In addition, he also 
frequently assists insurance carriers in resolving coverage disputes. He is chair of the 
firm’s appellate department, supervising a group of attorneys concentrating in appellate 
practice. His other practice areas include commercial litigation, civil rights, and 
employment law. 
 
He is admitted to practice in the State of New York, the U.S. District Court for the 
Northern and Western Districts of New York, the U.S. Court of Appeals for the Second 
Circuit, and the Supreme Court of the U.S. 
 
Every year between 2012 and 2018, Rob was honored by Super Lawyers magazine 
and included in its annual issue acknowledging outstanding Upstate New York 
attorneys, and was recognized for his successes in the categories of both “Personal 
Injury Defense: General” and “Appellate Practice”. 
 
Rob is a graduate of LeMoyne College and past President of the Capital Region chapter 
of the LeMoyne College Alumni Association. Rob received his legal degree from Albany 
Law School and is a former president of the Albany Law School National Alumni 
Association. 
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Hon. Leslie Stein 

New York State Court of Appeals 
 

 

 
Leslie E. Stein, Associate Judge of the Court of Appeals, was born in New York, New 
York in 1956. She received her B.A., Phi Beta Kappa, from Macalester College and her 
J.D., Magna Cum Laude, from Albany Law School. Judge Stein began her legal career 
as the law clerk to the Schenectady County Family Court Judges. She then became 
associated with the Albany law firm of McNamee, Lochner, Titus & Williams, P.C., 
where she practiced matrimonial and family law, and became a partner in the firm. 
While a practicing attorney, Judge Stein was elected a Fellow of the American Academy 
of Matrimonial Lawyers. She began her judicial career as an Albany City Court Judge 
and Acting Albany County Family Court Judge. She was then elected to the New York 
State Supreme Court, Third Judicial District for a term commencing January 2002. She 
served as the Administrative Judge of the Rensselaer County Integrated Domestic 
Violence Part from January 2006 until February 2008, when she was appointed a 
Justice of the New York State Appellate Division, Third Department. In October 2014, 
Judge Stein was nominated by Governor Andrew M. Cuomo to serve as an Associate 
Judge of the Court of Appeals and her nomination was confirmed by the New York 
State Senate on February 9, 2015. 
 
Judge Stein is a past co-chair of the NYS Unified Court System Family Violence Task 
Force. She was a founding member of the New York State Judicial Institute on 
Professionalism in the Law and chaired the Third Judicial District Gender Fairness 
Committee from 2001 - 2005. She has also served on the Executive Committee of the 
Association of Justices of the Supreme Court of the State of New York, as an officer of 
the New York State Association of City Court Judges, and as a member of the Board of 
the New York Association of Women Judges. Judge Stein has lectured and developed 
curricula for continuing legal education of attorneys and judges on multiple topics. She 
has a long history of involvement in various state and local bar associations and in a 
number of other professional and civic organizations. She resides with her husband, 
Mark R. Sonders, in Albany, New York. 
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Aprilanne Agostino, Esq. 

NYS Supreme Court 
Appellate Division, Second Department 

45 Monroe Place 
Brooklyn, NY 11201 

(718) 722-6314 
aagostin@nycourts.gov 

 

 
Aprilanne Agostino received a Bachelor of Arts degree in Mathematics from New York 
University in 1981, and a Juris Doctor from Fordham University School of Law in 1984. 
The following year she began working at the Appellate Division, Second Department, 
first as a Court Attorney and then as Law Secretary to Associate Justice Richard A. 
Brown. In 1991, Ms. Agostino went to the Queens County District Attorney’s office with 
newly-appointed DA Brown to serve as his Counsel. Ms. Agostino returned to the 
Second Department two years later, as Law Secretary to Associate Justice Charles B. 
Lawrence. She subsequently served in the court’s Motions Department, and then as 
Deputy Chief Court Attorney. In 1999 she was appointed Chief Court Attorney, and in 
late 2003 she was promoted to the position of Associate Deputy Clerk. Ms. Agostino 
served as the Acting Chief Clerk of the Appellate Term for the Second Judicial 
Department from December of 2005 until the Spring of 2007, when she returned to the 
Appellate Division to continue her tenure as Associate Deputy Clerk. In 2010 she was 
appointed Deputy Clerk, and on December 1, 2011, she assumed the role of Clerk of 
the Court. 
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John P. Asiello, Esq. 

Chief Clerk and Legal Counsel  
New York State Court of Appeals 

20 Eagle Street 
Albany, NY 12207 

(518) 455-7700 
jasiello@nycourts.gov 

 

 
John P. Asiello was appointed Clerk of the New York State Court of Appeals in 
September 2015.  His prior positions at the Court of Appeals between 1985 and 2015 
include Deputy Clerk, Consultation Clerk, Assistant Consultation Clerk and Chief Motion 
Clerk. He was also a Clerk's Office staff attorney for the Court from 1977 to 1981.  
Between 1981 and 1985, he was a litigation associate at Bouck, Holloway, Kiernan and 
Casey in Albany, New York. He received his J.D. from Cornell Law School in 1977 and 
his B.A. from Harpur College, State University of New York at Binghamton in 1974. 
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Hon. Leonard B. Austin 

NYS Supreme Court 
Appellate Division, Second Department 

 

 

Justice Leonard B. Austin is a graduate of Georgetown University in 1974 and Hofstra 
University School of Law in 1977. Justice Austin engaged in the private practice of law 
until his election to the Supreme Court Bench in the Tenth Judicial District in 1998. 
 
In his private practice, Justice Austin focused primarily on complex commercial 
litigation, matrimonial and family matters, personal injury and real estate matters. In 
1980 and 1981, he served as counsel to the Speaker of the New York State Assembly. 
In that capacity, he was assigned as counsel to the Agriculture and Commerce and 
Industry Committees. 
 
Since his elevation to the Bench, Justice Austin has been assigned to a Dedicated 
Matrimonial Part in Suffolk County (1999) and a Dedicated Matrimonial and Commercial 
Part in Nassau County (2000). In 2009, Justice Austin was elevated to his current 
position as Associate Justice of the Appellate Division, Second Department. 
 
Justice Austin currently serves on the Office of Court Administration's Matrimonial 
Practice and Commercial Division Curriculum Committees. He is a member of the New 
York State, Florida, Nassau County, Suffolk County, and New York State Women's Bar 
Associations. 
 
Over the years, Justice Austin has authored several articles dealing with Equitable 
Distribution and New York Citys Forfeiture Law. Recently, he authored an article in the 
Banking Law Journal entitled The Impact of New York Commercial Division on Bank 
Litigation. Justice Austin is a member of the Pattern Jury Instruction Committee, is the 
Presiding Member (President) of the Judicial Section of the New York State Bar 
Association, and is the President of the Theodore Roosevelt American Inn of Court. He 
is a frequent lecturer in the fields of commercial and matrimonial Law and practice and 
is an Adjunct Professor of Law at Hofstra Law School. In addition, Justice Austin has 
been a regular lecturer and panelist at Bar and Court CLE programs on topics including 
electronic discovery, ethics, commercial law and civil practice. 
 
Justice Austin served as the Presiding Member of the Judicial Section of the New York 
State Bar Association from 2007 to 2008. He is currently a member of the House of 
Delegates of the NYSBA. In addition, Justice Austin has been a regular lecturer and 
panelist at Bar and Court continuing legal education programs on topics including 
electronic discovery, ethics, commercial law and civil practice. 
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Hon. Ruth C. Balkin 
NYS Supreme Court 

Appellate Division, Second Department 

 

Judicial Offices 
Associate Justice, Appellate Division-Second Department, Designated December 22, 2006 
 
Justice of the Supreme Court, Nassau County, January 2005 to December 2006 
 
Interim Appointment to the Supreme Court, Nassau County, May 2004 to December 31, 
2004 
 
Supervising Judge of the Nassau County Family Court, January 2003 to September 2004 
 
Judge of the Nassau County Family Court, January 1995 to May 2004 
 
Presiding Judge of the Nassau County Family Treatment Court, 2002 to 2004. 
 
Other Professional Experience 
Counsel to the Presiding Supervisor and the Town Board of the Town of Hempstead, 1987-
1994 
 
Associate, Meyer, Suozzi, English & Klein, Mineola, New York, 1986-1987 
 
Partner, Sutter Balkin, Marten & Regan, Mineola, New York, 1984-1986 
 
Associate, Sutter, Moffatt, Yannelli & Zevin, Mineola, New York, 1977-1984. 
 
Admission to the Bar 
New York, Second Department, February 1977 
 
United States District Courts  
Southern District of New York, 1977  
Eastern District of New York, 1977 
 
United States Court of Appeals, Second Circuit, 1979 
 
United States Supreme Court, 1981. 
 
Education 
St. John’s University School of Law, Juris Doctor, 1976 
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Adelphi University, B.A., 1973. 
 
Publications & Leading Cases 
Mahoney v Brockbank, 142 AD3d 200 (2d Dept 2016), lv. granted 29 NY3d 904 (2017) 
 
Government Empls. Ins. Co. v Avanguard Med. Group, PLLC, 127 AD3d 60 (2d Dept 2015), 
affd, 27 NY2d 22 (2016) 
 
Matter of Luis C., 124 AD3d 109 (2d Dept 2014) 
 
People v Gonzales, 111 AD3d 147 (2d Dept 2013) 
 
Fried v Jacob Holding, Inc., 110 AD3d 56 (2d Dept 2013) 
 
Jacobs v Northwestern Mut. Life Ins. Co., 103 AD3d 78 (2d Dept 2012) 
 
Matter of Brown v Blumenfeld, 89 AD3d 94 (2d Dept 2011) 
 
Alnashmi v Certified Analytical Group, Inc., 89 AD3d 10 (2d Dept 2011) 
 
Weiner v City of New York, 84 AD3d 140 (2d Dept 2011), affd, 19 NY3d 852 (2012) 
 
Matter of Jennings v Commissioner, N.Y.S. Dept. of Social Servs., 71 AD3d 98 (2d Dept 
2010) 
 
Matter of H.M. v E.T., 65 AD3d 119 (2d Dept 2009) (dissent), revd, 14 NY3d 521 (2010) 
 
East Acupuncture, P.C. v Allstate Ins. Co., 61 AD3d 202 (2d Dept 2009) 
 
Professional & Civic Activities 
Chair of Statewide Advisory Committee on Attorney for Children  
Nassau County Bar Association  
New York State Bar Association  
Nassau County Women’s Bar Association  
National Women’s Judges Association  
Association of Justices of the Supreme Court  
Jewish Lawyers Association of Nassau County  
We Care Association of the Nassau County Bar Association  
Nassau County Judicial Committee on Women in the Courts  
Unified Court System Family Violence Task Force 
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Robert S. Herbst, Esq. 

76 North Chatsworth Avenue 
Larchmont, NY 10538 

(914) 275-2143 
herbst_robert@yahoo.com 

 

Robert Herbst has been called "New York's most powerful lawyer" by the New York Law 
Journal because of his exploits as a World Champion and Hall of Fame powerlifter.  He 
has been Senior Vice President, General Counsel, and Secretary of Health Systems 
Solutions, Inc. and Vice President, General Counsel, and Secretary of Town 
Sports International Holdings, Inc. While in private practice, he was a partner at the firm 
of Beller & Keller and an associate at White & Case. He also supervised the drug 
testing at the Rio 2016 Olympics and was a semi-finalist for the 2013 Sullivan Award 
given to the nation’s outstanding amateur athlete.  He is a past Chair of the New York 
State Bar Association (NYSBA) Committee on Courts of Appellate Jurisdiction and is a 
contributing author to New York Appellate Practice published by Matthew Bender. 
 
Along with the NYSBA General Practice Section, Mr. Herbst has created a video on 
attorney wellness as part of an effort to improve the health and wellbeing of members. 
      
Mr. Herbst is a graduate of Columbia Law School and Trinity College, where he was 
elected to Phi Beta Kappa and was Salutatorian of his class. 
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Cheryl F. Korman Esq. 

Rivkin Radler LLP 
926 RXR Plaza 

Uniondale, NY 11556 
(516) 357-3573 

Cheryl.Korman@rivkin.com 

 

 
Cheryl F. Korman is an appellate lawyer who has represented clients in hundreds of 
appeals involving substantive and procedural issues relating to diverse areas of the law, 
including attorney and accountant malpractice, civil procedure, commercial litigation, 
insurance law, labor law, municipal liability, no-fault law, medical malpractice, and 
premises liability. 
 
A partner in Rivkin Radler’s Appeals Practice Group with over two decades of 
experience, Cheryl regularly prosecutes and defends appeals before New York 
appellate courts and the U.S. Court of Appeals for the Second Circuit. 
 
Before joining the firm, Cheryl served as senior court attorney for the New York State 
Appellate Division, Second Department. 
 
Cheryl currently serves as co-chair of the New York State Bar Association Committee 
on Courts of Appellate Jurisdiction. Additionally, she co-chairs the Long Island Women’s 
Collaborative, which brings together, empowers and engages leading business women. 
Cheryl was named one of the “Top 40 Rising Stars in Business” and one of Long 
Island’s “Most Influential Women” by Long Island Business News.  She also was named 
to Long Island’s “Who’s Who in Women in Professional Services” and a Super Lawyer 
in the Metro New York Area. 
 
Cheryl was named a Super Lawyer in the Metro New York Area in Appellate Law for 
2014-2018. She also received the 2018 Leadership in Law Award at the Partner level 
from Long Island Business News. In 2019, she was named to Crain’s New York 
Business’ Notable Women in Law list. 
 
Active in the American Heart Association’s Long Island region, Cheryl has raised funds 
and awareness for the organization for more than 10 years. 
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Rachael M. MacVean, Esq. 

New York State Court of Appeals 
20 Eagle Street 

Albany, NY 12207 
(518) 455-7705 

rmacvean@nycourts.gov 

 

 
 
Rachael M. MacVean is the Chief Motion Clerk at the New York State Court of Appeals 
(2016-present).  Rachael previously served as Principal Court Attorney on the Court’s 
Central Legal Research Staff (2011-2016), Senior Law Clerk to Judge Carmen 
Beauchamp Ciparick (2009-2011), and Court Attorney on the Court’s Central Legal 
Research Staff (2007-2009).  Rachael is a graduate of SUNY Oswego (B.A. 2003) and 
SUNY Buffalo School of Law (J.D. 2007, magna cum laude). 
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JAMES EDWARD PELZER 
ATTORNEY AND COUNSELOR-AT-LAW 

91 Dennis Street 
Manhasset, New York 11030-3009 

Telephone: (917) 842-3228 
JEPappeals@outlook.com 

Experience 

Private practice, specializing in appeals – September 2010 to present. 

Clerk of the Court, Appellate Division, Second Judicial Department (Retired) - November 1999 
to August 2010. 

General supervisory responsibility for the operation of the court and its non-judicial personnel. 

Supervisor of Decision Department, Appellate Division, Second Department – October 1985 to 
November 1999. 

 Supervised a staff of editors, clerks, and typists that edited, printed, and released approximately 
5,000 appeal decisions and 12,000 motion decisions per year.  Co-designer of the court’s 
computer database of case records.  Monitored and reported on court statistical information.  
Developed court caseload management plan.  Presented orders to show cause to duty Justice for 
signature.  Advised attorneys and pro se litigants on court procedure. 

Decision Department Editor, Appellate Division, Second Judicial Department – October 1983 
to October 1985. 

 Edited draft memorandum decisions and opinions of the Justices for conformity with the court’s 
style, for grammatical and legal correctness, and for consistency with prior decisions of the court. 

Principal Law Clerk to Appellate Division Justice Vincent D. Damiani. – September 1978 to 
October 1983. 

 Drafted opinions and memorandum decisions, performed assigned research tasks, and wrote 
confidential reports. 

Law Assistant, Appellate Division, Second Judicial Department – March 1971 to September 
1978. 

Wrote internal reports for the Justices on civil and criminal cases.  In 1978, served as the first 
reporter of motions.  Worked in the Decision Department editing motion decisions. 

Education 
 Saint John’s University School of Law. Juris Doctor, June 1970. 

 University of California at Santa Barbara, Bachelor of Arts in Political Science, June 1967. 

Publications 
Justice Delayed: A Status Report on the Condition of the Court (Brooklyn: Appellate Division, 
Second Judicial Department, 1993) (co-author with Martin H. Brownstein & Alan Chevat). 

“The Basics of Appellate Jurisdiction: The Concepts of Aggrievement, Appealability and 
Reviewability in New York Civil Appellate Practice” and “Taking and Perfecting an Appeal to 
the Appellate Division, Second Judicial Department” in New York Appellate Practice (Albany: 
New York State Bar Association, 2009). 

Guide to Civil Practice:  With Forms (Brooklyn:  Appellate Division, Second Judicial Department, 
rev. ed. 2004) (co-author with Martin H. Brownstein). 

Bar Admissions 

 New York, 1971; United States District Courts for the Southern and Eastern Districts of New 
York, 1976; United States Court of Appeals for the Second Circuit, 1976; Supreme Court of the 
United States, 1976.  
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Hon. Rowan D. Wilson 

New York State Court of Appeals 

 

Rowan D. Wilson, Associate Judge of the Court of Appeals, was born in Pomona, 
California in 1960, and grew up in Berkeley, California.  He received his A.B. degree 
from Harvard College in 1981, and his J.D. degree from Harvard Law School in 1984. 
He was admitted to the bar of the State of California in 1985, and the bar of the State of 
New York in 1987. From 1984 to 1986, he served as a judicial law clerk to the 
Honorable James R. Browning, Chief Judge of the United States Court of Appeals for 
the Ninth Circuit, based in San Francisco, California. 
 
In 1986, he joined the firm of Cravath, Swaine & Moore in New York City as an 
associate, and was elected to partnership there in 1991, in which position he continued 
until February 2017. On January 15, 2017, Governor Andrew M. Cuomo nominated 
Judge Wilson to serve as an Associate Judge of the Court of Appeals, and the New 
York State Senate confirmed his nomination on February 6, 2017. While in private 
practice, Judge Wilson served on the boards of several charitable and not-for-profit 
organizations and handled numerous pro bono matters. 
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Margaret N. Wood, Esq. 

New York State Court of Appeals 
20 Eagle Street 

Albany, NY 12207 
(518) 455-7702 

mnyland@nycourts.gov 

 

Margaret N. Wood is an Assistant Deputy Clerk at the New York State Court of Appeals 
(2017-present). She previously served as the Court Attorney for Professional Matters 
(2010-2017), Senior Law Clerk to Chief Judge Jonathan Lippman (2009-2010), and as a 
Senior Court Attorney (2008-2009) and Court Attorney (2007-2008) on the Court's 
Central Legal Research Staff.  She is a graduate of Cornell University (B.S. 2004) and 
Albany Law School (J.D. 2007, magna cum laude). 
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Aprilanne Agostino, Esq. 

NYS Supreme Court 
Appellate Division, Second Department 

45 Monroe Place 
Brooklyn, NY 11201 

(718) 722-6314 
aagostin@nycourts.gov 

 

 
Aprilanne Agostino received a Bachelor of Arts degree in Mathematics from New York 
University in 1981, and a Juris Doctor from Fordham University School of Law in 1984. 
The following year she began working at the Appellate Division, Second Department, 
first as a Court Attorney and then as Law Secretary to Associate Justice Richard A. 
Brown. In 1991, Ms. Agostino went to the Queens County District Attorney’s office with 
newly-appointed DA Brown to serve as his Counsel. Ms. Agostino returned to the 
Second Department two years later, as Law Secretary to Associate Justice Charles B. 
Lawrence. She subsequently served in the court’s Motions Department, and then as 
Deputy Chief Court Attorney. In 1999 she was appointed Chief Court Attorney, and in 
late 2003 she was promoted to the position of Associate Deputy Clerk. Ms. Agostino 
served as the Acting Chief Clerk of the Appellate Term for the Second Judicial 
Department from December of 2005 until the Spring of 2007, when she returned to the 
Appellate Division to continue her tenure as Associate Deputy Clerk. In 2010 she was 
appointed Deputy Clerk, and on December 1, 2011, she assumed the role of Clerk of 
the Court. 
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John P. Asiello, Esq. 

Chief Clerk and Legal Counsel  
New York State Court of Appeals 

20 Eagle Street 
Albany, NY 12207 

(518) 455-7700 
jasiello@nycourts.gov 

 

 
John P. Asiello was appointed Clerk of the New York State Court of Appeals in 
September 2015.  His prior positions at the Court of Appeals between 1985 and 2015 
include Deputy Clerk, Consultation Clerk, Assistant Consultation Clerk and Chief Motion 
Clerk. He was also a Clerk's Office staff attorney for the Court from 1977 to 1981.  
Between 1981 and 1985, he was a litigation associate at Bouck, Holloway, Kiernan and 
Casey in Albany, New York. He received his J.D. from Cornell Law School in 1977 and 
his B.A. from Harpur College, State University of New York at Binghamton in 1974. 
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Heather A. Davis, Esq. 

New York State Court of Appeals 
20 Eagle Street 

Albany, NY 12207 
(518) 455-7812 

hdavis@nycourts.gov 

 

Heather Davis is the Deputy Clerk at the New York State Court of Appeals (2016-
present).  She previously served as the Chief Motion Clerk (2005 to 2016), and as a 
Principal Court Attorney, Senior Court Attorney, and Court Attorney on the Court’s 
Central Legal Research Staff.  She is a graduate of Albany Law School (J.D., 2001, 
manga cum laude) where she served as the Editor-in-Chief of Albany Law Review. 
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Robert S. Herbst, Esq. 

76 North Chatsworth Avenue 
Larchmont, NY 10538 

(914) 275-2143 
herbst_robert@yahoo.com 

 

Robert Herbst has been called "New York's most powerful lawyer" by the New York Law 
Journal because of his exploits as a World Champion and Hall of Fame powerlifter.  He 
has been Senior Vice President, General Counsel, and Secretary of Health Systems 
Solutions, Inc. and Vice President, General Counsel, and Secretary of Town 
Sports International Holdings, Inc. While in private practice, he was a partner at the firm 
of Beller & Keller and an associate at White & Case. He also supervised the drug 
testing at the Rio 2016 Olympics and was a semi-finalist for the 2013 Sullivan Award 
given to the nation’s outstanding amateur athlete.  He is a past Chair of the New York 
State Bar Association (NYSBA) Committee on Courts of Appellate Jurisdiction and is a 
contributing author to New York Appellate Practice published by Matthew Bender. 
 
Along with the NYSBA General Practice Section, Mr. Herbst has created a video on 
attorney wellness as part of an effort to improve the health and wellbeing of members. 
      
Mr. Herbst is a graduate of Columbia Law School and Trinity College, where he was 
elected to Phi Beta Kappa and was Salutatorian of his class. 
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Henry F. Mascia Esq. 

Rivkin Radler LLP 
926 RXR Plaza 

Uniondale, NY 11556 
(516) 357-3018 

henry.mascia@rivkin.com 

 

Henry M. Mascia is a civil litigator and immigration attorney. As a litigator, Henry drafts 
and argues appeals, and litigates a variety of civil matters in federal and state courts.  
Henry’s appellate advocacy has resulted in seminal decisions from New York State’s 
highest court: 
 

• Government Empls. Ins. Co. v. Avanguard Med. Group, PLLC, 27 NY3d 22 
(2016) (holding that the No-Fault law does not require insurers to pay office-
based surgery practices a “facility fee”). 
 

• State Farm v. Fitzgerald, 25 NY3d 960 (2015) (holding that the mandatory 
supplementary uninsured/underinsured motorist endorsement, prescribed by 
Insurance Law § 3420 (f) (2) (A), exempts “police vehicles” from the definition of 
the term “motor vehicle” in the endorsement and the policy) 
 

• Nesmith v. Allstate, 24 NY3d 520 (2014) (holding that that the non-cumulation 
language in Allstate’s policy limited Allstate’s liability to a single policy). 

 
As an immigration attorney, Henry helps corporations and individuals navigate the 
labyrinth of U.S. immigration law. Henry represents clients seeking H-1B Visas for 
highly skilled workers in specialty occupations, L Visas for intra-company transfers 
engaged in specialized employment, O Visas foreign nationals with extraordinary ability, 
E Visas for treaty traders and investors, P Visas for entertainers and athletes, and TN 
Visas for highly skilled Mexican and Canadian professionals.  Henry also represents 
individuals seeking to sponsor family members to become lawful permanent residents 
and advises corporate clients on compliance with E-Verify and Employment Eligibility 
Verification, Form I-9. 
 
In 2017, Henry received the New York State Bar Association’s President’s Pro Bono 
Award and was named Pro Bono Attorney of the Year by Touro College Jacob D. 
Fuchsberg Law Center. 
 
Before joining Rivkin Radler, Henry worked as an attorney advisor at the U.S. 
Department of Justice’s Executive Office for Immigration Review, colloquially known as 

377



the “Immigration Court.” As an attorney advisor, Henry drafted opinions and memoranda 
for all three immigration judges at the Varick Street Immigration Court and for the 
immigration judge of the Institutional Removal Program. He provided in-hearing advice 
on issues related to removability and statutory eligibility for relief. Henry also trained 
immigration judges, law clerks, and interns on the immigration consequences of criminal 
convictions. 
 
From 2009 to 2011, Henry served as a law clerk at the New York Court of Appeals. In 
this capacity, Henry wrote motion reports for civil motions for leave to appeal, 
recommending whether to grant, deny, or dismiss leave. He also drafted memorandum 
opinions for civil appeals selected for alternative procedure. 
 
Henry has written several legal articles, including, “A Reconsideration of Haitian Claims 
for Withholding of Removal under the Convention Against Torture,” 19 Pace Int’l L. Rev. 
287 (2007), and “Book Note,” 1 J. Ct. Innovation 169 (Winter 2008) (reviewing Franklin 
Zimring, The Great American Crime Decline (2007)). 
 
Active in the New York State Bar Association, Henry serves on the Committee on 
Courts of Appellate Jurisdiction. 
 
Super Lawyers named Henry a Rising Star in the Metropolitan New York area for 2017 
and 2018. Henry also received the 2017 Leadership in Law Award at the Associate level 
from Long Island Business News. 
 
Henry graduated magna cum laude from Pace Law School. During law school, he 
served as articles editor for the Pace International Law Review and as senior student 
editor for the Journal of Court Innovation.  He received the Dean’s Award for academic 
excellence, leadership, and service to the law school and community. 
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JAMES EDWARD PELZER 
ATTORNEY AND COUNSELOR-AT-LAW 

91 Dennis Street 
Manhasset, New York 11030-3009 

Telephone: (917) 842-3228 
JEPappeals@outlook.com 

Experience 

Private practice, specializing in appeals – September 2010 to present. 

Clerk of the Court, Appellate Division, Second Judicial Department (Retired) - November 1999 
to August 2010. 

General supervisory responsibility for the operation of the court and its non-judicial personnel. 

Supervisor of Decision Department, Appellate Division, Second Department – October 1985 to 
November 1999. 

 Supervised a staff of editors, clerks, and typists that edited, printed, and released approximately 
5,000 appeal decisions and 12,000 motion decisions per year.  Co-designer of the court’s 
computer database of case records.  Monitored and reported on court statistical information.  
Developed court caseload management plan.  Presented orders to show cause to duty Justice for 
signature.  Advised attorneys and pro se litigants on court procedure. 

Decision Department Editor, Appellate Division, Second Judicial Department – October 1983 
to October 1985. 

 Edited draft memorandum decisions and opinions of the Justices for conformity with the court’s 
style, for grammatical and legal correctness, and for consistency with prior decisions of the court. 

Principal Law Clerk to Appellate Division Justice Vincent D. Damiani. – September 1978 to 
October 1983. 

 Drafted opinions and memorandum decisions, performed assigned research tasks, and wrote 
confidential reports. 

Law Assistant, Appellate Division, Second Judicial Department – March 1971 to September 
1978. 

Wrote internal reports for the Justices on civil and criminal cases.  In 1978, served as the first 
reporter of motions.  Worked in the Decision Department editing motion decisions. 

Education 
 Saint John’s University School of Law. Juris Doctor, June 1970. 

 University of California at Santa Barbara, Bachelor of Arts in Political Science, June 1967. 

Publications 
Justice Delayed: A Status Report on the Condition of the Court (Brooklyn: Appellate Division, 
Second Judicial Department, 1993) (co-author with Martin H. Brownstein & Alan Chevat). 

“The Basics of Appellate Jurisdiction: The Concepts of Aggrievement, Appealability and 
Reviewability in New York Civil Appellate Practice” and “Taking and Perfecting an Appeal to 
the Appellate Division, Second Judicial Department” in New York Appellate Practice (Albany: 
New York State Bar Association, 2009). 

Guide to Civil Practice:  With Forms (Brooklyn:  Appellate Division, Second Judicial Department, 
rev. ed. 2004) (co-author with Martin H. Brownstein). 

Bar Admissions 

 New York, 1971; United States District Courts for the Southern and Eastern Districts of New 
York, 1976; United States Court of Appeals for the Second Circuit, 1976; Supreme Court of the 
United States, 1976.  
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Margaret N. Wood, Esq. 

New York State Court of Appeals 
20 Eagle Street 

Albany, NY 12207 
(518) 455-7702 

mnyland@nycourts.gov 

 

Margaret N. Wood is an Assistant Deputy Clerk at the New York State Court of Appeals 
(2017-present). She previously served as the Court Attorney for Professional Matters 
(2010-2017), Senior Law Clerk to Chief Judge Jonathan Lippman (2009-2010), and as a 
Senior Court Attorney (2008-2009) and Court Attorney (2007-2008) on the Court's 
Central Legal Research Staff.  She is a graduate of Cornell University (B.S. 2004) and 
Albany Law School (J.D. 2007, magna cum laude). 
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