The Pitfalls of Appellate Practice From Family Court

Dispositions and Orders
By Elliott Scheinberg

This article addresses the pitfalls when taking ap-
peals under the Family Court Act. (This article does
not address appeals from juvenile delinquency or PINS
proceedings.) Since success is never assured in litigation,
this article demonstrates why a party should always try
to initiate a proceeding in the Supreme Court in the first
instance whenever possible.

The applicable rules in the general universe of civil
appellate practice, set forth in the CPLR (Articles 55, 56
and 57), which have been finely honed by a vast body
of decisional authority, are, in and of themselves, an in-
tricate minefield for the unseasoned appellant. Family
Court Act [FCA] § 1112 introduces unique rules of appel-
late procedure for appeals arising from orders and dispo-
sitions of the Family Court:

An appeal may be taken as of right from
any order of disposition and, in the dis-
cretion of the appropriate appellate divi-
sion, from any other order under this act.
An appeal from an intermediate or final
order in a case involving abuse or neglect
may be taken as of right to the appellate
division of the supreme court.

Significantly, the rules in the CPLR do not automati-
cally apply to the FCA except in situations where Article
11 of the FCA is silent.! Simultaneously navigating both
appellate systems makes appellate practice from Family
Court orders more challenging.

FCA § 1118, which provides; “The provisions of the
[CPLR] apply where appropriate to appeals under this
article ...”, dovetails with FCA § 165[a]:2

Where the method of procedure in any
proceeding in which the family court

has jurisdiction is not prescribed by this
act, the procedure shall be in accord

with rules adopted by the administra-
tive board of the judicial conference

or, if none has been adopted, with the
provisions of the civil practice act to the
extent they are suitable to the proceeding
involved. Upon the effective date of the
CPLR, where the method of procedure in
any proceeding in which the family court
has jurisdiction is not prescribed, the pro-
visions of the civil practice law and rules
shall apply to the extent that they are ap-
propriate to the proceedings involved.

Citing FCA § 165, the Third Department emphasized
that “Because the Family Ct. Act fully addresses the pro-
cess of appealing from that court, other provisions from
the CPLR need not be consulted.”? In re Deandre GG.,*
the Third Department, again, stressed that “Family Ct.
Act article 11 is not silent as to the procedures and time
limitations” for which reason “the provisions of the CPLR
governing appeals upon which respondent relies are not
controlling.”

Unlike CPLR 5701, which generously grants the right
to a direct appeal from interlocutory orders, the rights
granted in FCA § 1112 are jurisdictionally restrictive as to
temporary orders.> However, there are exceptions. A tem-
porary order that joins issues of custody and neglect or
abuse is appealable as of right where the determination of
custody was contingent upon the outcome of the neglect
proceeding.® Also, an order that is contingent upon the
outcome of a proceeding involving child abuse is appeal-
able as of right.”

While intermediate Family Court orders in child cus-
tody and visitation cases,® including modification of visi-
tation pending a hearing® and child support'® proceed-
ings, are not appealable as of right, such temporary orders
are appealable as of right from Supreme Court orders. The
would-be appellant from an adverse temporary order in
the Family Court must seek relief by way of a motion to
the Appellate Division for leave to appeal.

Timeliness of an Appeal:
FCA § 1113 v. CPLR § 5513

The practitioner accustomed to the CPLR encounters
the very first trap in the timing within which to com-
mence an appeal under the Family Court before being
out of luck. CPLR 5513(a) addresses the timeliness of an
appeal: “An appeal as of right must be taken within thirty
days after service by a party upon the appellant of a copy
of the judgment or order appealed from and written notice
of its entry, except that when the appellant has served a
copy of the judgment or order and written notice of its en-
try, the appeal must be taken within thirty days thereof.”
CPLR 5513(b), which addresses the time within which to
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move for permission to appeal, also requires prior ser-
vice of written notice of its entry.

By contrast, a notice of entry is not required to start
the appeal clock running under FCA § 1113 (Time of Ap-
peal), where the clock begins ticking sooner:

An appeal under this article must be
taken no later than thirty days after the
service by a party or the child’s attorney
upon the appellant of any order from
which the appeal is taken, thirty days
from receipt of the order by the appel-
lant in court or thirty-five days from

the mailing of the order to the appellant
by the clerk of the court, whichever is
earliest.

above, are not appealable as of right. Similarly, an order
that remits a financial matter regarding child support for
further proceedings is not dispositional, requiring a mo-
tion for leave to appeal.'® Also, orders denying a motion
to dismiss a petition'® or denying a motion for summary
judgment on a petition’’ are not dispositional within the
meaning of § 1112[a] and accordingly no appeal lies as of
right either.

There is no appeal as of right from a Family Court
order denying a motion to vacate or set aside a prior
order that disposed of the proceeding. Such an order is
not an “order of disposition” within the meaning of FCA
§ 1112.28 So that an order denying a motion to reopen a
paternity proceeding based upon newly-discovered evi-
dence (CPLR 5015[a][2] ) is not an order of disposition ap-
pealable as of right.?®

“The practitioner accustomed to the CPLR encounters the very first trap in
the timing within which to commence an appeal under the Family Court
before being out of luck.”

In Miller v. Mace,** the mother’s appeal was dis-
missed because her notice of appeal had not been timely
filed. The Appellate Division rejected her argument that
her time to appeal did not start to run because she was
never served with notice of entry of the order: “Aside
from permitting the time for appeal to begin running
upon service by the court, appeals from Family Court
orders are different from appeals of other civil orders
because FCA § 1113 does not state that service of a notice
of entry is necessary to start the appeal time running ...
service of the Family Court order alone, without notice
of entry, is sufficient to start the appeal time running.”*?

The Miller court called attention to In re Tynell S.13
where a contrary ruling was reached. In Tynell the Sec-
ond Department underscored that notice of entry is a
predicate element of service FCA § 1113:

[T]here is no evidence in the record that
the Family Court mailed the orders of
fact-finding and disposition with notices
of entry to the mother. Accordingly, it
cannot be determined on the record be-
fore the court whether the mother filed
her notice of appeal within the required
time period following service of the no-
tices of entry of the orders (Family Court
Act § 1113).

Dispositional and Nondispositional Orders

An order of disposition is synonymous with a final
order or judgment;'* accordingly, the temporary custody
and visitation and temporary support orders, discussed

A Filiation Order Linked to a Support Order

“[A]lthough a filiation order may constitute an ap-
pealable order of disposition when the paternity proceed-
ing does not seek support, it should not be so regarded
when support is sought in the paternity proceeding.”?°

A filiation order which makes no provision for sup-
port constitutes an order appealable as of right under
Family Court Act § 1112 when the paternity proceeding
has not sought support, but is not appealable without
permission when support was sought in the paternity
petition.?

Upon entry of a support order, a party can appeal as
of right from the filiation order and may also, at that time,
post an undertaking or otherwise move for a stay of en-
forcement of the support order pending determination of
the appeal.??

A Party’s Default Before a Support Magistrate

A party’s default before a support magistrate pre-
cludes the defaulting party from filing objections.?? This is
consistent with governing law that a party cannot appeal
from an order entered upon default—the proper proce-
dure is to move to vacate the default and, if necessary, ap-
peal from the denial of that motion.?*

Orders Relating to Venue

A transfer order of a matter from one county to an-
other is not dispositional and is thus not appealable as of
right.®
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Orders Directing Psychiatric Evaluations

A Family Court order directing a psychiatric evalua-
tion is not a final order and is therefore not appealable as
of right.?®

A Non-Final Order in a Family Offense Proceeding

No appeal lies as of right from a non-final order in a
family offense proceeding such as a temporary order of
protection.?’

An Order Precluding a Party from Filing Future
Petitions

An order precluding a party from filing future peti-
tions regarding custody and visitation without permis-
sion is not appealable as of right.?®

A Finding of Contempt That Has Been Set for
“Continued Dispositional Hearing”

In Confort v. Nicolai,?® the mother appealed from an
order of the Family Court, which, after a hearing, found
her to be in contempt based on her willful violation of
orders prohibiting her relocation of the children to Flori-
da and set the matter down for “continued dispositional
hearing.” The order was not appealable as of right.

Recommendations by Support Magistrates Are
Not Appealable

A Family Court Hearing Examiner [Support Magis-
trate] must refer a contempt determination to a Family
Court Judge pursuant to FCA § 439(a) for confirmation
and the imposition of punishment.*® A determination
or recommendation of incarceration by a Support Mag-
istrate has no force until confirmed by a Family Court
judge; such determination is not a final order and is
therefore not appealable as of right3’—furthermore,
written objections to such nonfinal determinations of a
Support Magistrate are improper.3? The sole remedy to a
determination of a willful violation of a support order is
to await the issuance of a final order or an order of com-
mitment of a Family Court judge confirming the Support
Magistrate’s determination, and to appeal from that final
order or order of commitment.33

Support Magistrates Lack Jurisdiction to
Determine Certain Defenses to a Finding of
Contempt

Pursuant to FCA § 439(a), a Hearing Examiner lacks
jurisdiction to determine certain defenses to a finding of
contempt, such as lack of a current ability to pay. Such is-
sues may only be determined by a Family Court judge.3*
For orders of a Hearing Examiner which do not require
confirmation by a Family Court Judge, FCA § 439(e) pro-
vides that a party may file objections to such orders, but

pending review of the objections “the order of the hearing
examiner shall be in full force and effect and no stay of
such order shall be granted.”3>

Family Court Act § 439(e)

FCA § 439(e) addresses the time and the method
to file objections from the determination of a support
magistrate.

The determination of a support magis-
trate shall include findings of fact and,
except with respect to a determination

of a willful violation of an order under
subdivision three of section four hundred
fifty-four of this article where commit-
ment is recommended as provided in
subdivision (a) of this section, a final or-
der which shall be entered and transmit-
ted to the parties.

Specific written objections to a final order
of a support magistrate may be filed by
either party with the court within thirty
days after receipt of the order in court or
by personal service, or, if the objecting
party or parties did not receive the order
in court or by personal service, thirty-five
days after mailing of the order to such
party or parties.

A party filing objections shall serve a
copy of such objections upon the oppos-
ing party, who shall have thirteen days
from such service to serve and file a writ-
ten rebuttal to such objections. Proof of
service upon the opposing party shall be
filed with the court at the time of filing of
objections and any rebuttal.

Objections to a Support Magistrate’s determination
under § 439(e) are tantamount to appellate review requir-
ing specific objections. Failure to raise the issues in the
objections renders them unpreserved and waived for later
appeal®*—in sum, an order of a Support Magistrate is not
appealable unless it has been first reviewed by the Family
Court.3” An order of a Support Magistrate is not appeal-
able after the order is superceded by an order of the Fam-
ily Court.3®

Section 439(e) requires the Family Court to make its
own findings of fact, which can only be done when a re-
cord for review is available by way of a hearing.3® In Baker
v. Rose,*® the Appellate Division rejected the contention
that the court erred in reviewing a matter not raised in
the objections to the Support Magistrate’s amended order.
The Appellate Division held that FCA § 439(e) authorizes
the Family Court to make its own findings based on the,
“i.e., the transcript of the hearing conducted by the Sup-
port Magistrate.”
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FCA § 439(e), Objections and Notice of Entry

The time to file objections pursuant to FCA § 439(e)
begins to run on service of the order with notice of
entry.*!

CPLR 2220(a), Entry and Filing of Orders

CPLR 2220(a) mandates: “An order determining a
motion shall be entered and filed in the office of the clerk
of the court where the action is triable, and all papers
used on the motion and any opinion or memorandum in
writing shall be filed with that clerk unless the order dis-
penses with such filing.”

Although entry is irrelevant to measuring the timeli-
ness of an appeal under FCA § 1113, what affect does it
have, if any, if for some inexplicable reason it is a specific
Family Court’s policy not to enter its orders? Pursuant to
FCA § 439(e), such court’s policy will, plainly, frustrate a
party seeking to file objections, where notice of entry is
a predicate requirement. Peculiar as this question seems,
this issue twice occurred in the Third Department.

In Jordan v Horstmeyer,** the record of the mother’s
appeal from the Family Court order was “devoid of
proof that the order was entered.” The Appellate Divi-
sion stated that it had previously noted in a similar con-
text that “appeals from orders that have not been entered
are subject to dismissal...[FN1]. The record contains
minimally adequate proof that the Family Court order
was filed.”

Ryan v Nolan*® was the other case referenced in Jor-
dan wherein the apparition of a court’s non-entry of its
orders first appeared on the appellate horizon. In Ryan,
the Warren County Family Court “informed” the Third
Department [without offering any explanation] “that
they routinely do not enter orders and have not done so
for a number of years.”

Citing Ryan, Jordan admonished the Ulster County
Family Court: “We reiterate our caution that a failure to
enter a Family Court order is in no way ‘the best prac-
tice.””

n.1 While it is true that entry plays no
role in measuring the timeliness of an
appeal under Family Ct. Act § 1113
(Miller v. Mace, 74 A.D.3d 1442, 1443,
903 N.Y.S.2d 571 [2010] ), it is also true
that “[t]he provisions of the [CPLR] ap-
ply where appropriate to appeals” filed
under the Family Ct. Act (Family Ct.

Act § 1118). Those provisions include
requirements that “[a]n order determin-
ing a motion shall be entered and filed in
the office of the clerk of the court where
the action is triable” (CPLR 2220[a] ) and
that a notice of appeal must be “fil[ed]
in the office where the [appealed-from]
judgment or order ... is entered” (CPLR

5515[1]; Family Ct. Act § 1115). We ac-
cordingly reiterate our caution that a fail-
ure to enter a Family Court order is in no
way “the best practice” (Matter of Ryan v.
Nolan, 134 A.D.3d at 1261 n., 21 N.Y.5.3d
469).

Realizing the extreme prejudice that a strict applica-
tion of CPLR 2220(a) would have on parties trapped in
these courthouses, the Jordan and the Ryan courts rescued
all appellants and parties seeking to file objections by
“deem[ing] filing the equivalent of entry for purposes of
jurisdiction and treat the filing date as the date of entry.”

Appellate Decisions Are Inconsistent as to Strict
Adherence to FCA § 439(e)

The First Department

In Judith S. v. Howard S.,* the First Department af-
firmed the Family Court’s order that denied the father’s
motion for an extension of time to file objections. The
court stated that the father relied “upon CPLR 2004,”
which “contains general authorization for a court to ‘ex-
tend the time fixed by any statute, rule or order for doing
any act.”” The Judith S. Court noted that, in Matter of Pow-
ers v. Foley,” “the scope of [CPLR 2004] was restricted to
“extensions of time for the doing of acts in actions and
proceedings and not for the doing of acts which are sub-
stantive in character and provided for under other statutes.”
The father’s motion “was directed at a procedural time
limitation, and not a substantive one, and thus could
have been granted even if based on a statute outside the
CPLR.”

Nevertheless, the Appellate Division affirmed the de-
nial of his request for an extension to file as seen from its
emphasized unfavorable disposition towards the father:
“[TThe prejudice that would result to petitioner as a result
of the father’s delay in filing objections is obvious, given
his chronic failure to meet his child support obligations in
a full and timely fashion, with no effort to pay down his
substantial arrears.”

The First Department has, however, “decline[d] to
strictly impose the filing deadlines of FCA § 439(e)” where
a party had been misinformed with respect to the time
period in which she was required to submit her objections
and reversed Family Court’s denial of her objections as
untimely.** Nevertheless, the First Department has also
held that failure to file proof of service of a copy of the
objections is a condition precedent which goes to the juris-
diction of the court.’

The Second Department

The Second Department has held that the requirement
in § 439(e) of filing proof of service upon the opposing
party of the objections with the court at the time of filing
of objections, and any rebuttal, constitutes a “a condition
precedent to filing timely written objections to [a] Support
Magistrate’s order.”#® A party who fails to “exhaust the

14
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Family Court procedure for review of [his or her] objec-
tions” to a determination waives the right to appellate
review of that determination.*

The foregoing notwithstanding, the Second Depart-
ment, like the First Department, in Corcoran v. Stuart,
in the First Department, above, declined to impose the
severity of the statute on a pro se mother where the court
had misinformed her as to the timeliness and mandatory
filing procedures, which instructions she had followed.>
Also, where objections are mailed to an incorrect address
the objectant has failed to fulfill a condition precedent,
thereby failing to exhaust Family Court procedure for re-
view of objections.*!

The Third Department

The Third Department has infused discretion rather
than strict adherence into FCA § 439:

“Unlike the nonwaivable and jurisdic-
tional time period for filing a notice of
appeal, the courts need not require strict
adherence” to this filing deadline [of
Family Ct Act § 439 (e)] ... “Family Court
has discretion to overlook a minor failure
to comply with the statutory require-
ments regarding filing objections and ad-
dress the merits.”>?

In Ogborn v Hilts,® the Third Department upheld
Family Court’s discretionary granting to respondent of
two extensions of time for filing her objections to the
Hearing Examiner’s order. The extenuating circumstance
was that the respondent was unrepresented in the pro-
ceedings before the Hearing Examiner and post-hearing
retained counsel needed the hearing transcript in order
to prepare objections and, significantly, that respondent
moved for the first extension prior to the expiration of the
statutory time for filing objections.

In Hobbs v Wansley,>* the mother attempted to file
objections on the afternoon of the final day when the
objections would still be timely. She arrived at the court-
house at 4:45 p.m. to file the objections, having relied on
the hours of operation for that courthouse as listed on the
New York State Unified Court System (NYSUCS) website,
as being from “9:00 a.m. to 5:00 p.m.” Nevertheless, the
courthouse was closed when she arrived. “Considering
this proof establishing that the mother would have timely
submitted her objections but for the inaccurate informa-
tion provided by the NYSUCS website, Family Court
ought to have excused her untimely filing.”

The foregoing notwithstanding, the Third Depart-
ment has also held it proper to enforce § 439(e); it is not
“an abuse of discretion for a court to demand that a party
adhere to the statutory requirements.”>>

In Riley v. Riley,*® the Third Department noted the
absence of extraordinary or prejudicial circumstances
and held that, although Family Court has discretion to

overlook the timely filing of proof of service of objections,
“[f]ailure to timely file such proof of service constitutes an
adequate ground to dismiss a party’s objections ... [W]e
have never held that it is an abuse of discretion for a court
to require adherence to the statutory requirements of FCA
§ 439(e) or to dismiss objections upon a party’s failure to
adhere to that statute.”

In Treistman v Cayley,>” the Third Department held
that it is not an abuse of discretion for Family Court to
demand adherence to the filing requirements in FCA §
439(e). Although the father had timely filed objections
and served a copy upon the mother’s counsel, the cer-
tificate of service for the objections was not sufficient
because it was improperly notarized, which was “tanta-
mount to a complete failure to file any proof of service.”

The Fourth Department

In Onondaga Cnty. Com’r of Soc. Servs. on Behalf of
Chakamda G. v. Joe W.C.,*® the Fourth Department declined
to strictly apply the timeliness requirement in FCA §
439(e) where the objectant attempted to obtain clarifica-
tion of the order and to extend his time to file objections
by letter dated within the 30—day time period.

Service Upon a Party’s Attorney and FCA § 439[e]

One Family Court actually dismissed the father’s ob-
jections because he only served the mother’s counsel but
not the mother herself [“the opposing party,” § 439(e)].
Needless to say, the Appellate Division tolerated none of
this. In Etuk v. Etuk,> the Second Department reversed
the dismissal: “Since there is no provision in Family
Court Act § 439(e) addressing the issue of whether service
on the attorney of a represented party will or will not
constitute service on the “opposing party,” the provisions
of the Civil Practice Law and Rules come into play (Fam-
ily Ct Act § 165[a] ...).”%° The Appellate Division held that
“the CPLR provision for service on an opposing party
represented by counsel requires service on the attorney,
[per CPLR 2103(b)] not the party” and no statutory provi-
sion requires otherwise:

Pursuant to CPLR 2103(b), “papers to be
served upon a party”—this includes an
“opposing party” described in Family
Court Act § 439(e)—"shall be served upon
the party’s attorney” [internal emphasis].
Separate procedures exist for serving a
party who has not appeared by counsel
(CPLR 2103[c] ). ...

Family Ct. Act § 1116, Printing and Transcription
of the Appellate Record

Although appeals from the Family Court record
must not be printed, they must be transcribed. In Davis
v. Peguies,®! the Appellate Division dismissed the appeal
because the appellant failed to order and settle the tran-
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script of the proceedings, ruling that the exception in
CPLR 5525(b) was not applicable:

The Family Court Act dispenses with the
requirement that the record on appeal
be printed (Family Ct. Act § 1116). How-
ever, neither Family Court Act § 1116,
nor 22 NYCRR 670.9(d)(1)(ii), the rule of
this court which permits appeals from
the Family Court to be prosecuted on the
original record, excuses noncompliance
with CPLR 5525(a), which is made ap-
plicable to the Family Court pursuant to
Family Court Act § 1118. CPLR 5525(b)
necessitates the transcription of the
record.

A Matter Referred to the Family Court by
the Supreme Court Becomes a Family Court
Proceeding Subject to Its Procedures

When the Supreme Court refers a support applica-
tion to a Support Magistrate pursuant to FCA § 464[a],
the matter becomes a Family Court support proceeding
pursuant to FCA, Article 4, and the objections to the
Magistrate’s order must first be reviewed by a Family
Court judge before any appeal may be take.5?
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