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Program Description

Under Article 81 of the Mental Hygiene Law, persons appointed as a court
evaluator or guardian, in almost all cases, must receive training approved
by the Office of Court Administration. This program has been approved by
the Office of Court Administration for such purposes. The highly qualified
and experienced practitioners in the health, elder and guardianship law
fields on the faculty will highlight the latest legal and regulatory
developments in this area as well as the fundamentals of how to serve as
an effective guardian or court evaluator. This program fulfills the training
requirements for enrollment on the Part 36 Fiduciary Eligibility List as
guardian, court evaluator, and attorney for alleged incapacitated persons.
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Program Agenda

8:30 a.m. — 9:00 a.m. Registration

9:00 a.m. - 9:10 a.m. Introductory Remarks

9:10 a.m.—10:00 a.m. Part 36 of the Rules of the Chief Judge
e Review of Part 36 as to applies to Article 81

e Part 36 Procedural Requirements
¢ Disqualification Requirement
e Compensation Limits

(1.0 MCLE credit; 1.0 Areas of Professional
Practice)

10:00 a.m.—10:50 a.m. Introduction to Topic and Background
e Article 81 comparison with SCPA 17-A

Orientation to medical terminology including

capacity determination, medical assessments
and extent of impairment

(1.0 MCLE Credits; 1.0 Areas of Professional
Practice)

10:50 a.m. =11:00 a.m. Break

11:00 a.m.—11:50 a.m. The Proceeding

Commencing a Guardianship proceeding

including emergency relief, single transactions

and ethical issues

Court Evaluator Educational Requirements

- Legal Duties and Responsibilities of the Court
Evaluator

- Rights of the Incapacitated Person

- Available Resources to the Incapacitated
Person

Hearing and Order: Drafting the Order and

Judgment

(1.0 MCLE Credits; 1.0 Areas of Professional
Practice)



11:50 a.m.—12:50 p.m. Lunch (on your own)

12:50 p.m.—2:30 p.m. Guardianship
e Legal Duties and Responsibilities of a Guardian
- Legal Duties and Responsibilities of the
Guardian
- Rights of the Incapacitated Persons
- Available Resources to the Incapacitated
Person

e Entitlements

e Health Care Decision Making
e Resources

e Annual and Final Reports
(2.0 MCLE Credits; 2.0 Skills)

2:30 p.m.—2:40 p.m. Break

2:40 p.m. -4:45 p.m. Representation
e Counsel for the AIP

e Legal Fees: Fee Application

e “Who is the Client?”

e Psychological and Social Concerns Relating to
the Disabled and Frail Older Adults

e Ethical Considerations for Guardians

e Role of MHLS

(2.5 MCLE Credits; 2.5 Ethics)

4:45 p.m. Adjournment




Accessing the Online Course Materials

Below is the link to the online course materials. These program materials

are up-to-date and include supplemental materials that were not included
in your course book.

www.nysba.org/Article81ECM

All program materials are being distributed online, allowing you more flexibility in storing
this information and allowing you to copy and paste relevant portions of the materials for
specific use in your practice. WiFi access is available at this location however, we
cannot guarantee connection speeds. This CLE Coursebook contains materials

submitted prior to the program. Supplemental materials will be added to the online
course materials link.


http://www.nysba.org/Article81ECM
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New York Rules of
Professional Conduct

These Rules of Professional Conduct were promulgated as Joint Rules of
the Appellate Divisions of the Supreme Court, effective April 1, 2009, and
amended on several occasions thereafter. They supersede the former part
1200 (Disciplinary Rules of the Code of Professional Responsibility).

The New York State Bar Association has issued a Preamble, Scope and
Comments to accompany these Rules. They are not enacted with this Part,
and where a conflict exists between a Rule and the Preamble, Scope or a
Comment, the Rule controls.

This unofficial compilation of the Rules provided for informational purposes
only. The official version of Part 1200 is published by the New York State
Department of State. An unofficial on-line version is available at
www.dos.ny.gov/info/nycrr.html (Title 22 [Judiciary]; Subtitle B Courts;
Chapter IV Supreme Court; Subchapter E All Departments; Part 1200
Rules of Professional Conduct; § 1200.0 Rules of Professional Conduct).

http://Inycourts.gov/rules/jointappellate/
NY-Rules-Prof-Conduct-1200.pdf


http://www.dos.ny.gov/info/nycrr.html
http://nycourts.gov/rules/jointappellate/NY-Rules-Prof-Conduct-1200.pdf
http://nycourts.gov/rules/jointappellate/NY-Rules-Prof-Conduct-1200.pdf
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NYSBA Lawyer Assistance Program
1.800.255.0569 | nysba.org/LAP
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All LAP services are confidential and protected
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Live & Webcast Programs

Bringing you the best and most relevant continuing education to help
you be a better lawyer. Last year over 2,000 lawyers and judges
volunteered for a NYSBA CLE. For decades, CLE volunteers have been
developing and presenting seminars, preparing rich collections of written
materials and raising the bar for legal practice in New York.

View a Complete Listing of Upcoming CLE Programs at
www.nysba.org/CLE
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Part 36 of the Rules of the Chief
Judge
By Michele Gartner, Esq.






PART 36
THE RULES OF THE CHIEF JUDGE

CERTIFIED TRAINING

Guardian, Court Evaluator &

Attorney for the AIP

Michele Gartner
Special Counsel for Surrogate & Fiduciary Matters

Office of Court Administration
25 Beaver Street, New York, New York 10004
(212) 428-5533
mgartner@courts.state.ny.us
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Tt of Neww York

Llhargy, Nes York 12207

ADMINISTRATIVE ORDER OF THE
CHIEF JUDGE OF THE STATE OF NEW YORK

Pursuant to Article VI, § 28(c) of the State Constitution and section 211 of the Judiciary
Law, upon consultation with the Administrative Board of the Courts, and with the approval of
the Court of Appeals of the State of New York, I hereby amend, effective immediately, Part 36
of the Rules of the Chief Judge, by deleting the bracketed material and adding the underlined
material.

Section 36.0 Preamble.

Public trust in the judicial process demands that appointments by judges be fair, impartial
and beyond reproach. Accordingly, these rules are intended to ensure that appointees are
selected on the basis of merit, without favoritism, nepotism, politics or other factors
unrelated to the qualifications of the appointee or the requirements of the case.

The rules cannot be written in a way that foresees every situation in which they should be
applied. Therefore, the appointment of trained and competent persons, and the avoidance
of factors unrelated to the merit of the appointments or the value of the work performed,
are fundamental objectives that should guide all appointments made, and orders issued,
pursuant to this Part.

Section 36.1 Application.

(a) Except as set forth in subdivision (b) of this section, this Part shall apply to the
following appointments made by any judge or justice of the Unified Court System:

(1) guardians;

(2) guardians ad litem, including guardians ad litem appointed to investigate and report to
the court on particular issues, and their counsel and assistants;

(3) attorneys for the child who are not paid from public funds, in those judicial
departments where their appointments are authorized;

(4) court evaluators;



(5) attorneys for alleged incapacitated persons;
(6) court examiners;

(7) supplemental needs trustees;

(8) receivers;

(9) referees (other than special masters and those otherwise performing judicial functions
in a quasi-judicial capacity); [and]

(10) the following persons [or entities] performing services for guardians or receivers:
(i) counsel;

(ii) accountants;

(iii) auctioneers;

(iv) appraisers;

(v) property managers; and

(vi) real estate brokers; and

(11) a public administrator within the City of New York and for the Counties of
Westchester, Onondaga, Erie, Monroe, Suffolk and Nassau and counsel to the public
administrator, except that only sections 36.2(c) and 36.4(f) of this Part shall apply, and
that section 36.2(c) of this Part shall not apply to incumbents in these positions until one
year after the effective date of this paragraph.

(b) Except for sections 36.2(c)(6) and 36.2(c)(7) of this Part, this Part shall not apply to:

(1) appointments of attorneys for the child pursuant to section 243 of the Family Court
Act, guardians ad litem pursuant to section 403-a of the Surrogate's Court Procedure Act,
or the Mental Hygiene Legal Service;

(2) the appointment of, or the appointment of any persons or entities performing services
for, any of the following:

(i) a guardian who is a relative of:
(a) the subject of the guardianship proceeding; or

(b) the beneficiary of a proceeding to create a supplemental needs trust; a person or entity
nominated as guardian by the subject of the proceeding or proposed as guardian by a
party to the proceeding; a supplemental needs trustee nominated by the beneficiary of a
supplemental needs trust or proposed by a proponent of the trust; or a person or entity
having a legally recognized duty or interest with respect to the subject of the proceeding;

(ii) a guardian ad litem nominated by an infant of 14 years of age or over;



(iii) a nonprofit institution performing property management or personal needs services,
or acting as court evaluator;

(iv) a bank or trust company as a depository for funds or as a supplemental needs trustee;

(v) except as set forth in section 36.1(a)(11), a public official vested with the powers of
an administrator;

(vi) a person or institution whose appointment is required by law; or

(vii) a physician whose appointment as a guardian ad litem is necessary where emergency
medical or surgical procedures are required; [and] or

(3) an appointment other than above without compensation, except that the appointee
must file a notice of appointment pursuant to section 36.4(b) of this Part.

Section 36.2 Appointments.

(a) Appointments by the judge. All appointments of the persons [or entities] set forth in
section 36.1 of this Part, including those persons [or entities] set forth in section
36.1(a)(10) of this Part who perform services for guardians or receivers, shall be made by
the judge authorized by law to make the appointment. In making appointments of persons
[or entities] to perform services for guardians or receivers, the appointing judge may
consider the recommendation of the guardian or receiver.

(b) Use of lists.

(1) All appointments pursuant to this Part shall be made by the appointing judge from the
appropriate list of applicants established by the Chief Administrator of the Courts
pursuant to section 36.3 of this Part.

(2) An appointing judge may appoint a person [or entity] not on the appropriate list of
applicants upon a finding of good cause, which shall be set forth in writing and shall be
filed with the fiduciary clerk at the time of the making of the appointment. The
appointing judge shall send a copy of such writing to the Chief Administrator. A judge
may not appoint a person [or entity] that has been removed from a list pursuant to section
36.3(e) of this Part.

(3) Appointments made from outside the lists shall remain subject to all of the
requirements and limitations set forth in this Part, except that the appointing judge may
waive any education and training requirements where completion of these requirements
would be impractical.

(c) Disqualifications from appointment.

(1) No person shall be appointed who is a judge or housing judge of the Unified Court
System of the State of New York, or who is a relative of, or related by marriage to, a
judge or housing judge of the Unified Court System within the fourth degree of
relationship.



(2) No person serving as a judicial hearing officer pursuant to Part 122 of the Rules of the
Chief Administrator shall be appointed in actions or proceedings in a court in a county
where he or she serves on a judicial hearing officer panel for such court.

(3) No person shall be appointed who is a full-time or part-time employee of the Unified
Court System. No person who is the spouse, sibling, parent or child of an employee who
holds a position at salary grade JG24 or above, or its equivalent, shall be appointed by a
court within the judicial district where the employee is employed or, with respect to an
employee with statewide responsibilities, by any court in the State.

(4)(i) No person who is a chair or executive director, or their equivalent, of a State or
county political party (including any person or persons who, in counties of any size or
population, possess or perform any of the titles, powers or duties set forth in Public
Officers Law section 73[1][k]), or the spouse, sibling, parent or child of that official, shall
be appointed while that official serves in that position and for a period of two years after
that official no longer holds that position. This prohibition shall apply to the members,
associates, counsel and employees of any law firms or entities while the official is
associated with that firm or entity.

(i1) No person who has served as a campaign chair, coordinator, manager, treasurer or
finance chair for a candidate for judicial office, or the spouse, sibling, parent or child of
that person, or anyone associated with the law firm of that person, shall be appointed by
the judge for whom that service was performed for a period of two years following the
judicial election. If the candidate is a sitting judge, the disqualifications shall apply as
well from the time the person assumes any of the above roles during the campaign for
judicial office.

(5) No former judge or housing judge of the Unified Court System, or the spouse, sibling,
parent or child of such judge, shall be appointed, within two years from the date the judge
left judicial office, by a court within the jurisdiction where the judge served. Jurisdiction
is defined as follows:

(i) the jurisdiction of a judge of the Court of Appeals shall be statewide;

(i1) the jurisdiction of a justice of an Appellate Division shall be the judicial department
within which the justice served;

(iii) the jurisdiction of a justice of the Supreme Court and a judge of the Court of Claims
shall be the principal judicial district within which the justice or judge served; and

(iv) with respect to all other judges, the jurisdiction shall be the principal county within
which the judge served. ‘

(6) No attorney who has been disbarred or suspended from the practice of law shall be
appointed during the period of disbarment or suspension.

(7) No person convicted of a felony, or for five years following the date of sentencing
after conviction of a misdemeanor (unless otherwise waived by the Chief Administrator



upon application), shall be appointed unless that person receives a certificate of relief
from disabilities.

(8) No receiver or guardian shall be appointed as his or her own counsel, and no person
associated with a law firm of that receiver or guardian shall be appointed as counsel to
that receiver or guardian, unless there is a compelling reason to do so.

(9) No attorney for an alleged incapacitated person shall be appointed as guardian to that
person, or as counsel to the guardian of that person.

(10) No person serving as a court evaluator shall be appointed as guardian for the
incapacitated person except under extenuating circumstances that are set forth in writing
and filed with the fiduciary clerk at the time of the appointment.

(d) Limitations on appointments based upon compensation.

(1) No person [or entity] shall be eligible to receive more than one appointment within a
calendar year for which the compensation anticipated to be awarded to the appointee in
any calendar year exceeds the sum of $15,000.

(2) If a person [or entity] has been awarded more than an aggregate of $100.000
[$75,000] in compensation by all courts during any calendar year, the person [or entity]
shall not be eligible for compensated appointments by any court during the next calendar
year.

(3) For purposes of this Part, the term compensation shall mean awards by a court of fees,
commissions, allowances or other compensation, excluding costs and disbursements.

(4) These limitations shall not apply where the appointment is necessary to maintain
continuity of representation of or service to the same person or entity in further or
subsequent proceedings.

Section 36.3 Procedure for appointment.

(a) Application for appointment. The Chief Administrator shall provide for the
application by persons [or entities] seeking appointments pursuant to this Part on such
forms as shall be promulgated by the Chief Administrator. The forms shall contain such
information as is necessary to establish that the applicant meets the qualifications for the
appointments covered by this Part and to apprise the appointing judge of the applicant's
background.

(b) Qualifications for appointment. The Chief Administrator shall establish requirements
of education and training for placement on the list of available applicants. These
requirements shall consist, as appropriate, of substantive issues pertaining to each
category of appointment— including applicable law, procedures, and ethics—as well as
explications of the rules and procedures implementing the process established by this
Part. Education and training courses and programs shall meet the requirements of these
rules only if certified by the Chief Administrator. Attorney participants in these education

5



and training courses and programs may be eligible for continuing legal education credit
in accordance with the requirements of the Continuing Legal Education Board.

(c) Establishment of lists. The Chief Administrator shall establish separate lists of
qualified applicants for each category of appointment, and shall make available such
information as will enable the appointing judge to be apprised of the background of each
applicant. The Chief Administrator may establish more than one list for the same
appointment category where appropriate to apprise the appointing judge of applicants
who have substantial experience in that category. Pursuant to section 81.32(b) of the
Mental Hygiene Law, the Presiding Justice of the appropriate Appellate Division shall
designate the qualified applicants on the lists of court examiners established by the Chief
Administrator.

(d) Registration. The Chief Administrator shall establish a procedure requiring that each
person [or entity] on a list reregister every two years in order to remain on the list.

(e) Removal from lists. The Chief Administrator may remove any person [or entity] from
any list for unsatisfactory performance or any conduct incompatible with appointment
from that list, or if disqualified from appointment pursuant to this Part. A person [or
entity] may not be removed except upon receipt of a written statement of reasons for the
removal and an opportunity to provide an explanation and to submit facts in opposition to
the removal.

(f) Notwithstanding section 36.3(e), pending a final determination on the issue of
removal, the Chief Administrator may temporarily suspend any person [or entity] from
any list upon a showing of good cause that the person’s conduct places clients or wards at
significant risk of financial or other harm, or presents an immediate threat to the public.

Section 36.4 Procedure after appointment.

(a) Upon appointment of a fiduciary pursuant to this Part, the Court shall forward a copy
of the appointment order to the designated fiduciary clerk within two (2) business days.

(b) Notice of appointment and certification of compliance.

(1) Every person [or entity] appointed pursuant to this Part shall file with the fiduciary
clerk of the court from which the appointment is made, within 30 days of the making of
the appointment:

(1) a notice of appointment; and

(ii) a certification of compliance with this Part, on such form as promulgated by the Chief
Administrator. Copies of this form shall be made available at the office of the fiduciary
clerk and shall be transmitted by that clerk to the appointee immediately after the making
of the appointment by the appointing judge. An appointee who accepts an appointment

without compensation need not complete the certification of compliance portion of the
form.



(2) The notice of appointment shall contain the date of the appointment and the nature of
the appointment.

(3) The certification of compliance shall include:

(i) a statement that the appointment is in compliance with section 36.2(c) and (d) of this
Part; and

(ii) a list of all appointments received, or for which compensation has been awarded,
during the current calendar year and the year immediately preceding the current calendar
year, which shall contain:

(a) the name of the judge who made each appointment;
(b) the compensation awarded; and

(c) where compensation remains to be awarded([;]

[(d)] (i) the compensation anticipated to be awarded; and

[()] (ii) separate identification of those appointments for which compensation of $15,000
or more is anticipated to be awarded during any calendar year. The list shall include the
appointment for which the filing is made.

(4) A person [or entity] who is required to complete the certification of compliance, but
who is unable to certify that the appointment is in compliance with this Part, shall
immediately so inform the appointing judge.

(c) Approval of compensation.

(1) Upon the approval of compensation of more than $500, the court shall file with the
fiduciary clerk (i) on such form as is promulgated by the Chief Administrator, a statement
of approval of compensation, which shall contain a confirmation to be signed by the
fiduciary clerk that the appointee has filed the notice of appointment and certification of
compliance; and (ii) a copy of the proposed order approving compensation.

(2) The court shall not sign an order awarding compensation exceeding $500 until such
time as the fiduciary clerk has confirmed that the appointee has properly filed the notice
of appointment and certification of compliance. No compensation shall be awarded to an
appointee who has not properly filed the notice of appointment and certification of
compliance.

(3) Each approval of compensation of $5,000 or more to appointees pursuant to this
section shall be accompanied by a statement, in writing, of the reasons therefor by the
judge. The judge shall file a copy of the order approving compensation and the statement
with the fiduciary clerk at the time of the signing of the order. (4) Compensation to
appointees shall not exceed the fair value of services rendered. Appointees who serve as
counsel to a guardian or receiver shall not be compensated as counsel for services that
should have been performed by the guardian or receiver.



(5) Unless otherwise directed by the court, a fiduciary appointee may utilize supporting
attorneys and staff in their firm without additional Court approval. Support attorneys and
staff may perform tasks only under the fiduciary appointee's direct supervision; all
appearances and reports must be made by the fiduciary appointee; and all compensation
earned by support attorneys or personnel shall be charged to the appointee for purposes of
compensation limits pursuant to this Part.

(d) Reporting of compensation received by law firms. A law firm whose members,
associates and employees have had a total of $50,000 or more in compensation approved
in a single calendar year for appointments made pursuant to this Part shall report such
amounts on a form promulgated by the Chief Administrator.

(e) Reporting of compensation received by a referee to sell real property.

(1) A referee to sell real property shall make a letter application to the court to authorize
payment over $750 for a "good cause" adjournment or if there is a rebid or resale.

(2) Upon approval of compensation exceeding $750 to a referee to sell real property, the
Court shall file a copy of its compensation order with the appropriate fiduciary clerk, who
shall generate the required Unified Court System forms and monitor compliance and
filing with the Part 36 processing unit. Payment of such compensation may not be made
until the plaintiffs in the matter have received a copy of the court's compensation order.

(3) Exception. The procedure set forth in this section shall not apply to the appointment
of a referee to sell real property and a referee to compute whose compensation for such
appointments is not anticipated to exceed $750.

(f) Approval and reporting of compensation received by counsel to the public
administrator.

(1) A judge shall not approve compensation to counsel to the public administrator in
excess of the fee schedule promulgated by the administrative board of the public
administrator under SCPA 1128 unless accompanied by the judge's statement, in writing,
of the reasons therefor, and by the appointee's affidavit of legal services under SCPA
1108 setting forth in detail the services rendered, the time spent, and the method or basis
by which the requested compensation was determined.

(2) Any approval of compensation in excess of the fee schedule promulgated by the
administrative board of the public administrator shall be reported to the Office of Court
Administration on a form promulgated by the Chief Administrator and shall be
accompanied by a copy of the order approving compensation, the judge's written
statement, and the counsel's affidavit of legal services, which records shall be published
as determined by the Chief Administrator.

(3) Each approval of compensation of $5,000 or more to counsel shall be reported to the
Office of Court Administration on a form promulgated by the Chief Administrator and
shall be published as determined by the Chief Administrator.
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Section 36.5 Publication of appointments.
(a) All forms filed pursuant to section 36.4 of this Part shall be public records.

(b) The Chief Administrator shall arrange for the periodic publication of the names of all
persons [and entities] appointed by each appointing judge, and the compensation

approved for each appointee. \M ﬁ W

Chief Judge of the State of

N dz

C!efk of the Court of Appeals

Dated: October 18, 2018

AO/02/18
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REV. 11/18

PART 36 OF THE RULES OF THE CHIEF JUDGE: AN EXPLANATORY NOTE

Part 36 of the Rules of the Chief Judge creates a system that broadens the eligibility for appointment to a wide range of
applicants well-trained in their category of appointment, establishes procedures that promote accountability and openness in
the selection process, and insulates that process from appearances of favoritism, nepotism or politics.

1. APPLICABILITY

Part 36 governs ten categories of primary appointments and six
categories of secondary appointments (§ 36.1 [a]), as set forth
below.

(A) GUARDIANS

Part 36 applies to guardians appointed for: 1) incapacitated persons
pursuant to Mental Hygiene Law Article 81; 2) minors pursuant to
Surrogate’s Court Procedure Act article 17 or Civil Practice Laws
and Rules article 12; and 3) the intellectually or developmentally
disabled pursuant to Surrogate’s Court Procedure Act article17-A
(8 36.1 [a][1]). If a person is appointed guardian upon a ward’s
nomination or a party’s proposal, appointment is exempt from
Part 36 (§ 36.1 [b][2][i]).

A guardianship where the appointee is a nonprofit institution,
department of social services, or other public agency with legally
recognized duties or interests is exempt from Part 36 (§ 36.1 [b]
[2][i], [iii]). Guardianships in proceedings for the termination of
parental rights (see Social Services Law § 384-b, Surrogate’s Court
Procedure Act § 403-a, Family Ct. Act article 6) are also exempt,
since only persons or entities authorized by law may be appointed
guardian in such proceedings (8§ 36.1 [bl[2][i], [vi]).

(B) GUARDIANS AD LITEM

Part 36 applies to guardians ad litem appointed under the
general provisions of Surrogate’s Court Procedure Act § 403 and
Civil Practice Laws and Rules 1202, including guardians ad litem
appointed to investigate and report to the court on particular
issues (§ 36.1 [a][2]). Where a court appoints counsel or assistants
to guardians ad litem, these appointees also are governed by the
rules. If appointed a guardian ad litem upon the nomination of
an infant of 14 years of age or over, the appointee is exempt (§
36.1[b][2][ii]). Similarly exempt is a physician whose appointment
as a guardian ad litem is necessary where emergency medical or
surgical procedures are required (§ 36.1 [b][2][vii]).

(C) ATTORNEYS FOR THE CHILD (FORMERLY LAW GUARDIANS)

Privately paid attorneys for the child who are appointed in domestic
relations matters in those Departments of the Appellate Division
where authorized are subject to the provisions of Part 36 (§ 36.1 [a]
[3]). Attorneys for the child appointed and paid from public funds
are exempt (8 36.1 [b][1]). (As a general rule, Part 36 applies only
to appointees compensated at the expense of private parties, and
not those compensated from public funds such as appointments
pursuant to Family Court Act § 243, Surrogate’s Court Procedure
Act § 403-a, 407, Judiciary Law § 35, and County Law article 18-B.)

(D) COURT EVALUATORS, ATTORNEYS FOR ALLEGED

INCAPACITATED PERSONS, COURT EXAMINERS

In proceedings for the appointment of guardians for incapacitated
persons pursuant to Article 81 of the Mental Hygiene Law, the
court may appoint an attorney for the alleged incapacitated
person (Mental Hygiene Law § 81.10) or appoint a court evaluator
as an independent witness to investigate and report to the court
(Mental Hygiene Law § 81.09). These appointments are governed
by Part 36 (§ 36.1 [al[4], [5]), except that a nonprofit institution
appointed court evaluator is exempt (§ 36.1 [b][2][iii]). The Mental
Hygiene Legal Service, which may serve as attorney for an alleged
incapacitated person or court evaluator, is also exempt (§ 36.1 [b]

(.

If a guardian is appointed pursuant to Article 81 of the Mental
Hygiene Law, the court may also assign a court examiner to audit
and report on accountings required to be filed in such guardianship
proceedings (Mental Hygiene Law §" 81.30, 81.31). Court examiners

are designated by the Presiding Justice of each Department of
the Appellate Division (Mental Hygiene Law § 81.32), and, upon
designation, must comply with all the provisions of Part 36 (§§ 36.1
[a][6]; 36.3 [c]).

(E) SUPPLEMENTAL NEEDS TRUSTEES

Supplemental needs trustees (see Omnibus Budget Reconciliation
Act of 1993 (42 USC 1396p[d][4], EPTL § 7-1.12, SSL § 366 [2][b][2][iii],
18 NYCRR § 360-4.5) may be appointed in a number of contexts in
Supreme Court or Surrogate’s Court, e.g., in infants’ compromise
orders, or in proceedings under article 17-A of the Surrogate’s
Court Procedure Act or Article 81 of the Mental Hygiene Law.
When selected by the court and appointed by judgment or order,
a supplemental needs trustee is subject to the provisions of Part 36
(8 36.1 [a][7]), unless the appointee is a bank or trust company (§
36.1 [b][2][iv]), or is appointed upon nomination by the beneficiary,
or by the proponent, of the trust (§ 36.1 [b][2][i][b]).

(F) RECEIVERS

Part 36 applies to receivers almost without exception (§ 36.1 [a][8]).
In rare cases where the choice of receiver would be dictated by law,
such an appointee would be exempt (§ 36.1 [b][2][vi]).

(G) REFEREES

Referees are treated differently under Part 36 depending on the
purpose for which they are appointed. Under Articles 31 and 43
of the Civil Practice Laws and Rules, referees, sometimes called
“special masters”, are often used in a quasi-judicial capacity to
supervise discovery or conduct trials in civil actions or proceedings.
No matter what their title, if referees are used to perform a judicial
function, they are exempt from Part 36 (§ 36.1 [a][9]). Referees
appointed for all other purposes are governed by the rules. These
appointments are usually for the purpose of performing an act
outside of court, e.g., conducting the sale of real property in a
mortgage foreclosure action or supervising a labor union election.

Referees to compute the value of, and sell, real property in
the ordinary mortgage foreclosure action, and who receive
compensation of $750 or less, are subject to all of the provisions of
Part 36 preliminary to appointment, including the disqualification
provisions of section 36.2 (c), the limitations based on compensation
of section 36.2 (d), and list enrollment under section 36.3. Upon
appointment, however, these referees are not required to file the
notice of appointment or certification of compliance that all other
Part 36 appointees must file (§ 36.4 [e]). They and the court are
also excepted from filing a statement of approval of compensation
pursuant to Judiciary Law § 35-a (1) (@) and 22 NYCRR § 26.1 (a)
(see section 5.B. infra), because the $750 total compensation
results from two separate appointments which are below the
statutory threshold of $500 for each appointment (up to $250 for
computation; $500 for sale).

(H) SECONDARY APPOINTMENTS OF GUARDIANS AND

RECEIVERS: COUNSEL, ACCOUNTANTS, APPRAISERS,
AUCTIONEERS, PROPERTY MANAGERS, REAL ESTATE
BROKERS

When a guardian or receiver subject to the provisions of Part 36
seeks to retain counsel, or an accountant, appraiser, auctioneer,
property manager or real estate broker, the retained professional
becomes a Part 36 appointee (§ 36.1[a][10]). The guardian or
receiver must request that the judge appoint such a professional (§
36.2 [a]), and the professional must comply with all the provisions
of Part 36, including those governing list enrollment (§ 36.3),
disqualification and limitation based on compensation (§ 36.2),
and all filing requirements (§ 36.4).
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(I) PUBLIC ADMINISTRATOR AND COUNSEL TO PUBLIC
ADMINISTRATOR

or perform any of the titles, powers or duties set forth in
Public Officers Law §73[1][k]); or the spouse, brother/sister,

Certain sections of Part 36 apply to the appointment of a Public
Administrator within the City of New York and for the counties
of Westchester, Onondaga, Erie, Monroe, Suffolk and Nassau
and counsel to the public administrator. Those sections include
the disqualifications due to family relationship, employment,
former employment, political party office or judicial campaign
office found in section 36.2 (c) and the approval of compensation
reporting requirements found in section 36.4(f).

. APPROVED LISTS: APPLICATION, ENROLLMENT, USE

All persons whose appointments are governed by Part 36 (§ 36.1 [a]
[11-1[10]), and who are not exempt under section 36.1 (b), must be
enrolled on an approved list established by the Chief Administrator
of the Courts (§ 36.3 [c]) from which all names for appointment must
be selected (§ 36.2 [b][1]), except when good cause exists to appoint
outside the list (§ 36.2 [b][2]). In those exceptional circumstances,
the court must make a finding of good cause, in writing, and file
its finding with the fiduciary clerk, who has the duty of supervising
the filing of all papers in the Part 36 appointment process (see
§§ 36.2 [bl[2]; 36.4 [bI[1], [c][1]-[3]). A copy of the finding also will
be sent to the Chief Administrator of the Courts (§ 36.2[b][2]). A
person not appointed from an appropriate list still must comply
with all the other provisions of Part 36, e.g., the appointee must
not be disqualified from appointment under section 36.2(c) or
(d) and must file all Part 36 forms pursuant to section 36.4, but
any education and training requirements may be waived (§ 36.2
[b][3]). At no time may a court appoint a person removed from a
list for cause, or a person whom is currently suspended from an
appointment list of the Chief Administrator of the Courts pending
a final determination on the issue of removal (see §§ 36.2 [b][2];
36.3[f]). (See § 36.3 [e] for the procedure for removal upon the Chief
Administrator’s determination of unsatisfactory performance or
conduct incompatible with appointment from a list.)

To enroll on a list maintained by the Chief Administrator of the
Courts, an applicant must have completed the required training for
each category of appointment for which enroliment is requested
(8 36.3 [b]). Once all required training is completed, an application
must be submitted on the application form promulgated by the
Chief Administrator (UCS-870) (§ 36.3 [a]). Court examiners for
proceedings under Article 81 of the Mental Hygiene Law and
privately paid attorneys for the child in domestic relations actions
first must be approved by the Appellate Division before being
eligible for placement on a list.

Section 36.3 (d) provides for biennial re-registration, which will
permit the Chief Administrator to keep all lists current.

. DISQUALIFICATIONS

The following persons are disqualified from appointment (§ 36.2

[c]:

(@) a judge or housing judge of the Unified Court System, or
a relative of, or a person related by marriage to, a judge
or housing judge of the Unified Court System within the
fourth degree of relationship;

(b) a judicial hearing officer in a court in which he or she serves
as a judicial hearing officer (appointments may be accepted
in courts in which he or she does not serve as a JHO);

() a full-time or part-time employee of the Unified Court
System;

(d) the spouse, brother/sister, parent or child of a full-time or
part-time employee of the Unified Court System at or above
salary grade JG24, or its equivalent: 1) employed in a judicial
district where the relative is applying for appointment or 2)
with statewide responsibilities;

(e) a person who currently serves, or has served within the last
two years as chair, executive director, or the equivalent, of
a state or county political party (including any person or
persons who, in counties of any size or population, possess

parent or child of such political party official; or a member,
associate, counsel or employee of a law firm or entity with
which such political party official is currently associated;

(f) a former judge or housing judge of the Unified Court
System who left office within the last two years and who
is applying for appointment within the jurisdiction of prior
judicial service, as defined by section 36.2(c)(5) of the Rules
of the Chief Judge; or the spouse, brother/sister, parent or
child of such former judge;

(g) an attorney currently disbarred or suspended from the
practice of law by any jurisdiction;

(h) a person convicted of a felony for which no certificate of
relief from civil disabilities has been received;

(i) a person convicted of a misdemeanor for which sentence
was imposed within the last five years and for which no
certificate of relief from civil disabilities, or waiver by the
Chief Administrator of the Courts, has been received; or

(j) a person who has been removed from an appointment list
of the Chief Administrator of the Courts for unsatisfactory
performance or conduct incompatible with appointment, or
is currently suspended from an appointment list of the Chief
Administrator of the Courts pending a final determination
on the issue of removal.

The disqualifications for disbarred or suspended attorneys (see
paragraph [g], supra) and convicted criminals (see paragraphs [h]
and [i], supra) apply to any appointments under section 36.1 (a),
even if otherwise exempted under the rules pursuant to section
36.1 (b).

Additionally, there are three disqualifications that do not limit
list enrollment, but may render an enrollee disqualified from
appointment due to the circumstances of a particular case. These
disqualifications are: 1) receivers or guardians, or persons associated
with the law firm of a receiver or guardian, are prohibited from
being appointed counsel to the receiver or guardian (§ 36.2 [c]
[8]); 2) counsel to alleged incapacitated persons in Mental Hygiene
Law Article 81 proceedings are prohibited from being appointed
guardian, or counsel to the guardian, for an incapacitated person
they have represented (§ 36.2 [c][9]); and 3) court evaluators
in Mental Hygiene Law Article 81 proceedings are prohibited
from being appointed guardian for an incapacitated person in a
proceeding in which they served as court evaluator (§ 36.2 [c][10]).
In the first and third of these disqualifications, exceptions may
be made. If there is a compelling reason, such as savings to the
estate of the receivership or guardianship, the receiver or guardian
may be appointed counsel. Similarly, if there are extenuating
circumstances, such as the unavailability of others to be appointed
guardian and a familiarity and trust developed between court
evaluator and incapacitated person, a court evaluator may be
appointed guardian upon a written finding by the court of
extenuating circumstances.

There is also a disqualification relating to judicial campaign activity.
This does not prevent list enrollment, but limits appointment by a
judge for whom the enrollee acted as campaign chair, coordinator,
manager, treasurer or finance chair in a campaign for a judicial
election that took place less than two years prior to the proposed
appointment (8§ 36.2 [c][4][ii]). If the candidate is a sitting judge,
the disqualification also applies to a person who assumes any of
the above roles during the campaign for judicial office. Included in
this disqualification are the spouse, brother/sister, parent or child
of the campaign official, or anyone associated with the campaign
official’s law firm.



4. LIMITATIONS ON APPOINTMENTS BASED UPON

COMPENSATION

Subdivision (d) of section 36.2 establishes two additional
disqualifications from appointment, not related to list eligibility,
but based upon anticipated or previously awarded compensation.
These restrictions do not limit compensation per se, but use
compensation as a basis for determining availability for future
appointment. There are no exceptions to the application of
these limitations, unless the court determines the appointment
is necessary to maintain continuity of representation of the same
person or entity in further or subsequent proceedings.

(A) THE $15,000 RULE

Section 36.2 (d)(1) prohibits appointees from receiving more
than one appointment in the same calendar year (i.e., January 1
to December 31) for which compensation in excess of $15,000 is
awarded in that calendar year or anticipated to be awarded in any
calendar year. Two examples illustrate the rule. 1) If appointed as
attorney for an alleged incapacitated person, and compensation
of, for example, $20,000 for that appointment is awarded or
anticipated to be awarded in that same year, then the appointee
is precluded from receiving another appointment in that calendar
year for which compensation in excess of $15,000 is anticipated
either in that calendar or in any single future calendar year. 2) If
appointed as guardian, and an annual commission of, for example,
$20,000 is anticipated to be awarded in the following calendar year,
the appointee is precluded from receiving another appointment
in the current calendar year for which compensation in excess of
$15,000 is anticipated to be awarded either in the current calendar
year or in any single future calendar year.

(B) THE $100,000 RULE

Section 36.2 (d) (2) establishes a limitation on appointments based
on an annual, aggregate amount of compensation. If compensation
is awarded in an aggregate amount of more than $100,000 during
any calendar year (no matter what year the appointment was
made), the appointee will be ineligible for any compensated
appointments during the next calendar year. It is the year of the
award of compensation, and not the year of its actual receipt, that
activates the application of the rule. Like its $15,000 counterpart,
the $100,000 rule is a limitation on appointments, and not on
compensation; nothing in the $100,000 rule prevents a court’s
award, or an appointee’s receipt, of total compensation exceeding
$100,000 in any calendar year. Excess compensation in one calendar
year simply prevents compensated appointments in the following
calendar year.

5. PROCEDURE AFTER APPOINTMENT
(A) COMBINED NOTICE OF APPOINTMENT AND CERTIFICATION

OF COMPLIANCE

Part 36 appointees must complete and file with the fiduciary
clerk within 30 days of appointment a notice of appointment
and certification of compliance (§ 36.4 [b][1]), which will be sent
to the appointee by the court immediately after appointment. If
the appointee cannot certify qualification for appointment in the
certification of compliance, or cannot accept appointment for any
other reason, the appointee must immediately notify the court (§
36.4 [b][4]).

The notice of appointment contains the date and nature of the
appointment (§ 36.4 [b][2]), and the certification of compliance
certifies that the appointee is not disqualified from service and is not
otherwise precluded by any limitation based on compensation (§ 36.4
[bI[3][i]; see § 36.2 [d], [e]). The appointee must list all appointments
received during the current calendar year (§ 36.4 [b][3][ii]), report the
amount of compensation awarded for each (§ 36.4 [b][3][ii][B]), or, if
not awarded, the total amount of compensation anticipated for each
(§ 36.4 [bI[31[iil[c][i]), and separately identify appointments for which
compensation is anticipated to exceed $15,000 in any calendar year (§
36.4 [b[31[iil[c][ii]). The appointee must also list all appointments for
which compensation was awarded in the yearimmediately preceding
the current calendar year (§ 36.4 [b][3][ii]) and report the amount
awarded for each (§ 36.4 [b][3][iil[B]). For all appointments, the name
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of the appointing judge must be indicated (§ 36.4 [bI[3][iil[A]).

There are two exceptions to this procedure. Although exempt
from the application of Part 36 (see § 36.1 [b][3]), uncompensated
appointees must still complete and file the notice of appointment
section of the form (§ 36.4 [b][1]). This will allow uncompensated
fiduciary activity to be recorded and appropriately recognized.
The other exception applies to referees to compute the value of,
and sell, real property. Although subject to the application and list
process of Part 36 (see § 36.1 [a][9]), referees to compute and sell
are relieved from the obligation to file the notice of appointment
and certification of compliance form for appointments where total
compensation is not anticipated to exceed $750 (§ 36.4 [e][3]).

(B) APPROVAL OF COMPENSATION

Judges who approve compensation of more than $500 are required
to file a statement of approval of compensation with the Office
of Court Administration pursuant to Judiciary Law § 35-a (1)(a)
and 22 NYCRR Part 26. Whenever a court is requested to approve
compensation in excess of $500 for a Part 36 appointee, a statement
of approval of compensation on a form promulgated by the Chief
Administrator of the Courts must be submitted for signature to
the approving judge. The statement must contain a confirmation
signed by the fiduciary clerk that the notice of appointment and
certification of compliance was filed (§ 36.4 [c][1]). No judge may
approve compensation of more than $500 without this statement
and the signed confirmation of the fiduciary clerk (§ 36.4 [c][2]).
Additionally, every approval of compensation in excess of $5000
must contain the judge’s written statement of the reasons for
such approval (§ 36.4 [c][3]). After signing the order awarding
compensation and the statement of approval of compensation,
the judge must file a copy of the order and the original statement
with the fiduciary clerk. The fiduciary clerk will then forward the
statement of approval of compensation to the Office of Court
Administration for entry of the amount of compensation in its
database under the name of the appointee. This will keep the
database current for periodic publication under section 36.5.

The rules cite the standard for judicial approval of compensation,
viz., fair value for all services rendered that are necessary to
the performance of the appointee’s duties (§36.4 [c][4]). This
determination remains in the sound discretion of the court and
depends on the factual circumstances of each case.

Unless the court directs otherwise, fiduciary appointees may
utilize supporting attorneys and staff, however, all tasks must be
directly supervised by the fiduciary appointee, and all appearances
and reports must be made by the appointee (§36.4[c][5]). Court
examiners and attorneys for the child must adhere to the rules of
their respective Appellate Divisions, and should not assume that
delegation is permitted.

. REPORTING LAW FIRM COMPENSATION

Section 36.4 (d) obligates law firms to report, in writing, to the
Chief Administrator of the Courts whenever the aggregate total
compensation for Part 36 appointments of law firm members,
associates or employees reaches or exceeds $50,000 in a single
calendar year. The report of compensation received by law firms
must be filed on form UCS-876 on or before March 31st of the
following the calendar year.

The reporting of law firm compensation is for informational
purposes only. Limitations based on compensation apply only
to individual appointees, not firms, and the appointment and
compensation of one person in a firm are only considered in
certifying the eligibility of that individual for appointment and do
not affect the eligibility of any other person in the firm.

. PUBLICATION

The notice of appointment and certification of compliance,
statement of approval of compensation, and report of compensation
received by law firms, filed pursuant to section 36.4, are public
records, and the names of appointees and of appointing judges,
and the amounts of approved compensation, are subject to periodic
publication by the Chief Administrator of the Courts (§36.5).



Part 36 - Fiduciary Online

INSTRUCTIONS: APPLICATION FOR APPOINTMENT PURSUANT TO
PART 36 OF THE RULES OF THE CHIEF JUDGE

Welcome to Part 36 - Fiduciary Online

After reading through the following instructions, click Proceed to Part 36 at the end of the page to
continue to the Fiduciary Online system.

Part 36 of the Rules of the Chief Judge requires that the judicial appointments listed below be
made from lists established by the Chief Administrator of the Courts. Lists of eligible appointees
are made public on the N¥S UCS website. In addition, the Chief Administrator makes public the
names of all persons and entities appointed by each appointing judge and the compensation
approved for each appointee.

ONLINE ACCOUNTS

To file an initial application, amend a current application, or to re-register as required every two
years, you must have an online account. New York State Attorneys may access the Part 36
Fiduciary Online system using their Attorney Online Services account. If you are an attorney who
does not yet have an Attorney Online Service account or not an attorney, you will be instructed on
how to create the appropriate online account on the next page.

RULES

Before proceeding to the Part 36 Fiduciary Online system, all applicants MUST read the Part 36
Rules (22 NYCRR 36) and the Explanatory Note. You will be asked to affirm that you have read
both at the end of your application.

Part 36 Rules (22 NYCRR 36)

Explanatory Note

CATEGORIES OF APPOINTMENT

Proof of certified training, and/or a resume, will be required as part of any new application,
amendment of a current application, or a re-registration application as required every two years.
Detailed information on certified training can be found in the FAQ.

Certified training is required to apply for the following categories:

+ Attorney for Alleged Incapacitated Person (MHL Article 81 training)

« Court Evaluator (MHL Article 81 training)

* Guardian {(MHL Article 81 training)

s Guardian ad Litem

s Receiver

* Supplemental Needs Trustee

+ Attorney for the Child (privately paid), formerly Law Guardian (privately paid) (see
FAQ for special instructions)

« Court Examiner {see FAQ for special instructions)

A resume must be attached to apply for the following categories:

s Counsel to Receiver

* Counsel to Guardian

» Accountant

* Auctioneer

s Appraiser

* Property Manager

* Real Estate Broker

* Referee (except special master or referee otherwise performing judicial functions in
a quasi-judicial capacity)

BACKGROUND QUESTIONNAIRE

Personal Background questions and an Affirmation will be required in the application. If you answer
YES to any of the background questions, you must attach an explanation in detail, giving all
relevant dates. To read through the Personal Background questions, or the Affirmation, refer to the

FAQ.

"
Proceed to Part 36 - Fiduciary Online

(click here to sign in or create an account)




UCS-870 Application for Appointment: Qualification Statements

@ Help * Required

@ IMPORTANT

All applicants must read Part 36 of the Rules of the Chief Judge {22 NYCRR), and the Explanatory
Mote prior to proceeding with their application.

| Qualification Statements

If you answer Yes to any of the statements below, yvou are not gqualified to file this application for
appointment pursuant to Part 36. Please check the appropriate box for each item.

a. IAM afull-time or a part-time judge or housing judge of the Unified Court System  Ovas ONo
of the State of New York or a relative of, or related by marriage to, a full-time or a
part-time judge or housing judge of the Unified Court System within the fourth
degree of relationship (Town and Village judges are judges of the Unified Court

System);
b. IAM a full-time or part-time employee of the Unified Court System; Oves ONo
¢. IAM the spouse, brother/sister, parent or child of a full-time or part-time Ovas ONo

employee of the Unified Court System who holds a position at or above salary
grade 1G24, or its equivalent: 1) employed in a judicial district in which I am
applying for appointment or 2) with statewide responsibilities;

d. IAM aperson who currently serves, or has served within the last two years, as Ovas ONo
chair, executive director, or the eguivalent, of a state or county political party
{including any person or persons who, in counties of any size or population,
possess or perform any of the titles, powers or duties set forth in Public Officers
Law §73[1]1[k]); the spouse, brother/sister, parent or child of such political party
official; or a member, associate, counsel or employee of a law firm or entity with
which such political party official is currently associated;

e. TIAM aformer judge or housing judge of the Unified Court System who left office Ovas ONo
within the last two years and who is applying for appointment within the
jurisdiction of prior judicial service, as defined by section 36.2{c)(5) of the Rules of
the Chief Judge, or the spouse, brother/sister, parent or child of such former
judge;

f. I AM an attorney currently disbarred or suspended from the practice of law by Oves ONo
any jurisdiction;

g. IAM aperson convicted of a felony for which no certificate of relief from civil Oves ONo
disabilities has been received;

h. IAM aperson convicted of a misdemeanor for which sentence was imposed Oves ONo
within the last five years and for which no certificate of relief from civil disabilities,
or waiver by the Chief Administrator of the Courts, has been received;

I. IAM aperson who has been removed from an appointment list of the Chief Oves ONo
Administrator of the Courts for unsatisfactory performance or conduct
incompatible with appointment, or is currently suspended from an appointment
list of the Chief Administrator of the Courts pending a final determination on the
issue of remowval, or resigned from the appointment list in its entirety pursuant to
an agreement with the Inspector General of the Courts:
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UCS-870 Application for Appointment: Personal Information
@ Help * Required

Current Name

First: * Middle: Last: * Suffix:

Prior Names

First: Middle: Last: Suffix:

First: Middle: Last: Suffix:

Social Security Number

Social Security Numbers are required in order to administer the disbursement of moneys that may constitute
taxable income. 42 U.S.C. 5405 {c)(2)(C){i).

SSN: * Confirm SSN: *

Business Information

Business Name:

Streest: *

City/Town/Village: * State: *  Zip: *

Country: (if not USA)

Phone Number: [gez-szz-zzez) © Email Address: *

Self Employed: Years Employed: (nearest whofe number)
Oves Oneo

Contact Information (email & address to which afl correspondences are sent)

] use your Business Information as your Contact Information

Business Name:

Street: *

City/Town/Village: * State: *  Zip: *
| | [ ]| -| |
‘Countw: {if not UISA) |

Phone Number: [#ee-sze-seze) * Email Address: * 47




UCS-870 Application for Appointment: Categories of Appointment

@ Help * Reguired

Categories of Appointment (certified training IS required, resume IS NOT required)

Your application will NOT be processed unless training has been completed. Certified training must be
completed within two (2) years before the date the application is submitted.

[] ATTORNEY FOR ALLEGED INCAPACITATED PERSON {MHL Article 81 training)

Attorneys applying for this category must be current in their registration to practice law in New York State.

Year Training Completed: * Full Name of Training Provider: *

Number of Appointments Received in the Last 10 Years: * ONone O1-10 OMore Than 10

] COURT EVALUATOR (MHL Article 81 training)
Year Training Completed: * Full Name of Training Provider: *

Number of Appaintments Received in the Last 10 Years: * ONone (O1-10 OMore Than 10

] GUARDIAN (MHL Article 81 training)
Year Training Completed: * Full Name of Training Provider: *

Number of Appointments Received in the Last 10 Years: * ONone O1-10 OMore Than 10

] GUARDIAN AD LITEM
Attorneys applying for this category must be current in their registration to practice law in New York State.

Year Training Completed: * Full Name of Training Provider: *

Number of Appointments Received in the Last 10 Years: * ONone O1-10 OMore Than 10

[ RECEIVER
Year Training Completed: * Full Name of Training Provider: *

Number of Appaintments Received in the Last 10 Years: * OnNone (O1-10 OMore Than 10

[] SUPPLEMENTAL NEEDS TRUSTEE

Year Training Completed: * Full Name of Training Provider: *

Mumber of Appointments Received in the Last 10 Years: * OnNone O1-10 OMore Than 10

] ATTORNEY FOR THE CHILD {PRIVATELY PAID) (formerly Law Guardian - Privately Paid)

Approval for placement on the eligibility list must be obtained from each department of the Appellate
Division in which you wish to accept appointments.

Attorneys applying for this category must be current in their registration to practice law in New York State.

Year Training Completed: * Full Name of Training Provider: *

Number of Appeintments Received in the Last 10 Years: * ONone O 1-10 OMore Than 10

[0 COURT EXAMINER

Approval for placement on the eligibility list must be obtained from each department of the Appellate
Division in which you wish to accept appointments.

Year Training Completed: * Full Name of Training Provider: *

Number of Appointments Received in the Last 10 Years: * ONone O1-10 OMore Than 10

[] COUNSEL TO RECEIVER
Attorneys applying for this category must be current in their registration to practice law in New York State.

Number of Appointments Received in the Last 10 Years: * ONone O1-10 OMore Than 10

[ COUNSEL TO GUARDIAN

Attorneys applying for this category must be current in their registration to practice law in New York State.

Number of Appaintments Received in the Last 10 Years: * OnNone (O1-10 OMore Than 10

] ACCOUNTANT

Number of Appointments Received in the Last 10 Years: * ONone O1-10 OMore Than 10 |

[] AUCTIONEER

| Number of Appaintments Received in the Last 10 Years: * ONone (O1-10 OMore Than 10 |

[] APPRAISER

Number of Appointments Received in the Last 10 Years: * ONone O1-10 OMore Than 10 |

[0 PROPERTY MANAGER

Number of Appointments Received in the Last 10 Years: * ONone O1-10 OMore Than 10 |

] REAL ESTATE BROKER

Number of Appaintments Received in the Last 10 Years: * OnNone (O1-10 OMore Than 10 |

[ REFEREE
Except special master or referee otherwise performifl@judicial functions in a quasi-judicial capacity.

Number of Appointments Received in the Last 10 Years: * ONone O1-10 OMore Than 10




UCS-870 Application for Appointment: Qualifications

© Hep * Required

| Counties Awvailable for Appointment

Add County ]

| Foreign Languages Spoken Fluently

H | V| |F'|EEISE specify other... | Remove

Add Foreign Language J

| Academic Degrees Awarded

! | V| |F'Iease specify other... | Remove

Add Academic Degree ]

| Attorneys Admitted to Practice Outside New York State

Jurisdiction of Admission: * Year of Admission: * Active Status: * REemove

| | | Oves Ono

Add Other Jurisdictions |

| Areas of Special Interest of Attorneys Admitted to Practice in New York or Other Jurisdictions

1. | v | Remove

| Please specify other... |

Add Special Interest |

| Professions or Occupations Other Than Attorney

| V| |F'Iease specify other... | Remove

Licensing Entity: Year License Issued: Active Status: *

| | | | Oves Ono

Add Professieaf Occupation I




UCS-870 Application for Appointment: Qualifications

© Help * Required

Counties Available for Appointment

Add County |

Foreign Languages Spoken Fluently

No Foreign Languages Entered

Add Foreign Language |

Academic Degrees Awarded

No Academic Degrees Entered

Add Academic Degree |

Attorneys Admitted to Practice Outside New York State

No Admissions OQutside New York Entered

Add Other Jurisdictions |

Areas of Special Interest of Attorneys Admitted to Practice in New York or Other Jurisdictions

No Special Interests Entered

Add Special Interest |

Professions or Occupations Other Than Attorney

Mo Professions or Occupations Entered

Add ProfessionfOccupation |
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UCS-870 Application for Appointment: Background Information

© Help

Personal Background

Have you ever been, or are proceedings pending in which you may be... *

* Required

1.

10,

convicted of a crime or offense, other than a traffic infraction {include military
proceedings)?

denied a professional or occupational license, or been censured by a licensing
authority or had an occupational or professional license revoked or suspended?

held in contempt of court?

found civilly liable in an action involving fraud, misrepresentation, theft or
conversion?

discharged in bankruptcy?
found liable for unpaid money judgments, liens or judgments of foreclosure?

in default in the performance or discharge of any duty or obligation imposed by a
judgment, decree, order or directive of any court or governmental agency?

removed as a fiduciary by a court of competent jurisdiction for misconduct?
in forfeiture of a bond?

found to have committed an ethical violation as a member of a judicial, executive or
legislative branch of government?

O ves

O ves

D ¥es
Ov¥es

O ves
O ves
O ves

D ¥es
D ¥es
D ¥es

O No

OnNe

@
O No

OnNo
OnNo
OnNo

O nNo
O nNo
O no

Explanatory Noles

If you answered YES to any question, you MUST submit an explanation of yvour answer in detail, giving all
relevant dates.

Explanations can be entered in the text area below or attached as a file on the next page.
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05/30/2017 Notice of Appointment

UCS-872-Effective 10/2011

(Pursuant to 22 NYCRR § 36.4)

NOTICE OF APPOINTMENT AND
CERTIFICATION OF COMPLIANCE

NOA# ()

Date of Appointment:

Non-List

PART A NOTICE OF APPOINTMENT

1. Appointee's Name and Fiduciary Identification Number:

FID #

FIRST MIDDLE

2. Address/Phone/Fax/Email:

BUSINESS NAME (IF ANY)

STREET 1

STREET 2

PHONE FAX

3. Type of Appointment:

4. Index/File No.: 5. Court:
NUMBER YEAR

7. Title of Action/Proceeding:

9. Appointing Judge:

FIRST MIDDLE

LAST

CITY/TOWN/VILLAGE

COUNTRY

E-MAIL

8. Case Type:

LAST
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SUFFIX(Sr.,Jr.,11l)

STATE ZIP ZIP+4

6. County:

SUFFIX(Sr.,Jr.,11l)




05/30/2017 Notice of Appointment

UCS-872-Effective 10/2011 NOA#: ()

INSTRUCTIONS TO APPOINTEE

. Review the information in items 1 and 2 of Part A(Notice of Appointment) for accuracy; circle errors and enter
corrections on form.

. If Fiduciary Identification Number does not appear in Part A, an appointed individual must enter Social Security Number;
an appointed entity must enter Tax Identification Number:

ss/mo#__ - -

(Social Security Numbers are required in order to administer the disbursement of moneys that may constitute taxable
income. 42 U.S.C. § 405 (c)(2)(C)(i). Social Security/Tax Identification Number will not be made public.)

. Appointment WITH compensation: Complete Part B (Certification of Compliance); date and sign item 5 of Part B.

Appointment WITHOUT compensation: do NOT complete Part B (Certification of Compliance); date and sign here:

Date : Signature :

. Return completed form as soon as possible, but no later than 30 days after appointment, to the Fiduciary Clerk for the
court of appointment

IF UNABLE TO ACCEPT APPOINTMENT FOR ANY REASON, NOTIFY FIDUCIARY CLERK IMMEDIATELY.

PART B CERTIFICATION OF COMPLIANCE

1. Appointment in Part A: If the compensation anticipated to be awarded in any single calendar year (current or future) is $15,000 or
more, mark "X" in the box in Column E.

A B C D E
Index/File No. Court County Appointing Judge Anticipated Compensation of
(Number/year) $15,000 or more
O

24
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05/30/2017 Notice of Appointment

UCS-872-Effective 10/2011 NOA#: ()

2. Part 36 appointments RECEIVED during CURRENT calendar year: 2017

a) Review information for current calendar year appointments provided below from the records of the Office of Court Administration;
circle errors and enter corrections on this form. b) In the blank spaces below, provide information for all current calendar year
appointments not pre-recorded on this form. c) Mark "X" in the box in Column E for any appointment (including pre-recorded
appointments) for which compensation of $15,000 or more is anticipated to be awarded in any single calendar year (current or future).

Include compensation already awarded in calculating anticipated compensation for the current calendar year.

A B C D E
Index/File No. Court County Appointing Judge Anticipated Compensation of
(Number/year) $15,000 or more

O

O/ 0000000 0D D00

25
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05/30/2017 Notice of Appointment

UCS-872-Effective 10/2011 NOA#: ()

3. Part 36 appointments for which compensation was AWARDED during prior calendar year: 2016

a) Review information for prior calendar year compensation provided below from the records of the Office of Court Administration;
circle errors and enter corrections on this form. b) In the blank spaces below, provide information for all appointments not pre-recorded
on this form for which compensation was awarded during the prior calendar year. c) Total all amounts of compensation entered in

Column E (including pre-recorded amounts) in the space provided at the bottom of the column.

A B C D E

Index/File No. Court County Appointing Judge Compensation
(Numberl/year) Awarded

Total compensation awarded during prior calendar year 2016 from ColumnE: $

26
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05/30/2017 Notice of Appointment

UCS-872-Effective 10/2011 NOA#: ()

4. | certify that | am qualified to accept the appointment in Part A of this form pursuant to section 36.2(c) of the Rules of the Chief
Judge (22 NYCRR) because all the following are true. Please check each box:

a. | AM NOT a full-time or a part-time judge or housing judge of the Unified Court System of the State of New York or a relative of, or
related by marriage to, a full-time or a part-time judge or housing judge of the Unified Court System within the fourth degree of
relationship (Town and Village judges are judges of the Unified Court SYStemM); .....cc.ooviiiieiiiieeiiiie e [ JTRUE

b. 1 AM NOT a full-time or part-time employee of the Unified Court SYStEM; ........oooiiiiiiiiiiiii e | JTRUE

c. | AM NOT the spouse, brother/sister, parent or child of a full-time or part-time employee of the Unified Court System who holds a
position at or above salary grade JG24, or its equivalent: 1) employed in a judicial district in which | am applying for appointment or
2) With StateWide reSPONSIDIIILIES; ... .viiiiieiiiiii e e e e e e e e e e s st b e et e e e sastb et e e e e s sbereeeeeesnsbaeaeessnnsaees DTRUE

d. I AM NOT a person who currently serves, or has served within the last two years, as chair, executive director, or their equivalent,
of a state or county political party (including any person or persons who, in counties of any size or population, possess or perform
any of the titles, powers or duties set forth in Public Officers Law § 73 [1][k]); the spouse, brother/sister, parent or child of such
political party official; or a member, associate, counsel or employee of any law firm or entity with which such political party official
(301 =] 11 VAR= TS1STo Lo =L =T PR OTRI DTRUE

e. | AM NOT a former judge or housing judge of the Unified Court System who left office within the last two years and who served
within the jurisdiction of the court making the appointment in Part A of this form, as defined by section 36.2(c)(5) of the Rules of the
Chief Judge, or the spouse, brother/sister, parent or child of such former judge; ...........oooriiii e DTRUE

f. 1 AM NOT a person who is serving or who has served as a campaign chair, coordinator, manager, treasurer or finance chair for the
campaign of the judge making the appointment in Part A of this form, or the spouse, brother/sister, parent or child of that person,
or anyone associated with the law firm of such person, within two years following the judicial election; ...............ccccee... DTRUE

g. | AM NOT ajudicial hearing officer pursuant to Part 122 of the Rules of the Chief Administrator serving on a judicial hearing officer

panel for the court making the appointment in Part A of this fOrm; .........cooiiiiii e [ J[TRUE
h. | AM NOT an attorney currently disbarred or suspended from the practice of law by any jurisdiction; .............ccccoecvrennnee. _ITRUE
i. 1AM NOT a person convicted of a felony for which no certificate of relief from civil disabilities has been received; ......... | ]TRUE

j- 1AM NOT a person convicted of a misdemeanor for which sentence was imposed within the last five years and for which no
certificate of relief from civil disabilities, or waiver by the Chief Administrator of the Courts, has been received; ............. DTRUE

k. 1 AM NOT a person who has been removed from an appointment list of the Chief Administrator of the Courts for unsatisfactory
performance or conduct incompatible with appointment, or is currently suspended from an appointment list of the Chief
Administrator of the Courts pending a final determination on the issue of removal, or resigned from the appointment list in its
entirety pursuant to an agreement with the Inspector General of the COUIS; ..o [ JTRUE

| certify that | am qualified to accept the appointment in Part A of this form pursuant to section 36.2(d) (“Limitations on
appointments based on compensation") of the Rules of the Chief Judge (22 NYCRR) .......coovciiiiiieiiiiee e, [JyEs [ INO

If you answered NO to the above, you are not qualified for the appointment pursuant to Part 36.

Date: Signature:

Fiduciary Clerk should submit all completed statements to:
Appointment Processing Unit, 25 Beaver Street, Room 840, New York, NY 10004
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(Mark "X'" in appropriate boxes and provide all requested information.)

SUPREME COURT OF THE STATE OF NEW YORK

County: COUNTY EX PARTE APPLICATION
X for
APPROVAL OF SECONDARY APPOINTMENT
Title of Action (Pursuant to 22 NYCRR § 36.1(a)(10)
INDEX NO. /
No. Yr.
X

APPROVAL of the following SECONDARY APPOINTEE is respectfully requested (attach one page
resume):

Name:

Address;

Phone/FAX/Email

The secondary appointee will serve as: L] COUNSEL ] ACCOUNTANT L[] APPRAISER

[] AucTIONEER  [J/REAL ESTATE BROKER L[] PROPERTY MANAGER.

The secondary appointee [ is on the list established by the Chief Administrator of the
Courts for the category of appointment requested.

L] is NOT on the list established by the Chief Administrator of the
Courts for the category of appointment requested, but is otherwise
qualified for appointment pursuant to Part 36 of the Rules of the
Chief Judge.

The reasons for the request are as follows (If a NON-LIST appointment is requested, include
explanation of good cause for the appointment; if the Guardian or Receiver requests that he/she, or a person
associated with his/her law firm, be appointed counsel, include an explanation of the compelling reason for
the appointment.):

DATED: Signature:
Print Name:

Sworn to before me this day ] GUARDIAN ] RECEIVER
of . 200

Address:

Notary Public
Phone
FAX

28 Email




(Mark "X" in appropriate boxes and provide all requested information.)

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU DECISION AND ORDER
X APPROVING
EX PARTE APPLICATION
Title of Action for

SECONDARY APPOINTMENT
(Pursuant to 22 NYCRR § 36.1(a)(10)

INDEX NO. /
No. Yr.
X
Name of Judge:
Upon ex parte application of , as
Name
[ guarpian [ RECEIVER, dated , for approval of a Secondary Appointment,

it is determined that
1. A Secondary Appointment is necessary and

Name:

Fiduciary ID:

Address;

Phone/FAX/Email

is appropriate for appointment as: O counse. [ ACCOUNTANT ] APPRAISER

[ AUCTIONEER [] REAL ESTATE BROKER [J PROPERTY MANAGER;

2. (Choose (a) or (b) by marking “X” in appropriate box.)
a. D The appointee is on the list established by the Chief Administrator of the Courts for the category of appointment requested;
OR

b. D The appointee is NOT on the list established by the Chief Administrator of the Courts for the category of appointment requested,
but is otherwise qualified for appointment pursuant to Part 36 of the Rules of the Chief Judge, and the Court is filing with the fiduciary
clerk form UCS 872.5 (STATEMENT OF REASONS FOR NON-LIST APPOINTMENT (§ 36.2(b)(2));

3. (If this is an appointment of Guardian or Receiver, or person associated with his/her law firm, as COUNSEL, mark “X” in
following box and provide compelling reason.)

D The compelling reason for appointment of the Guardian or Receiver, or a person associated with his/her law firm, as counsel is

as follows:




Title of Action: Index No. /

No. Yr.
ACCORDINGLY, it is
ORDERED that this application for approval of a secondary appointment as
[] counsEL [] ACCOUNTANT [] APPRAISER [] AUCTIONEER
[ REAL ESTATE BROKER [J PROPERTY MANAGER is GRANTED.
ORDERED that the secondary appointee shall immediately

Name of Secondary Appointee
file form UCS 872;

ORDERED that compensation for the secondary appointee is subject to PRIOR court approval upon
submission of an application showing experience/expertise, services rendered, time expended, prevailing rate in
the community, rate charged, challenges presented and results achieved;

ORDERED that the applicant shall serve a copy of this order upon the secondary appointee and all
persons entitled to notice in this action/proceeding by certified mail.

DATED: Signature:

File a signed _copy of this order with the Fiduciary Clerk




UCS - 876 - Effective January 1, 2004

- REPORT OF COMPENSATION RECEIVED BY LAW FIRMS FOR
= APPOINTMENTS PURSUANT TO PART 36 OF THE RULES OF THE
</ CHIEF JUDGE (§ 36.4(c))

(Complete if total compensation from appointment of law firm’s members, associates and employees pursuant to Part 36 of the
Rules of the Chief Judge exceeds $50,000 in a single calendar year (January 1 to December 31). File by March 31" following the
calendar year reported.)

1. Calendar Year Reported: 2. Law Firm Tax ID Number

Year TID#

3. Name of Law Firm:

4. Address/Phone/FAX/ E-mail:
Street City/Town/Village State Zip

Phone Fax E-Mail

5. List the names and Fiduciary Identification Numbers of the members, associates and employees of the law firm for whom
compensation from appointments has been approved during the calendar year reported, and enter for each the total
compensation approved during that year. For a member, associate or employee with no Fiduciary Identification Number
(FID#), enter “Non-List” and his/her Social Security Number in space provided for FID#, (attach additional sheets as needed).

NAME FIDUCIARY IDENTIFICATION TOTAL APPROVED
NUMBER COMPENSATION IN CALENDAR
YEAR REPORTED
$
$
$
$
$
$
$
$

6. Total of all compensation entered in item S:

Date: Signature:

Print Name:

Title:

(e.g., managing attorney, member)

Mail to: OCA, Appointment Processing Unit, 25 Beaver Street, Room 838, New York NY 10004



TOPIC I
Article 81 Materials

With Contributions from John Newman, Esq, Debra V.
Isler, Esq., Robert A. Isler, Esq., Tammy Rose Lawlor,
Esq., & Lisa M. Petrocelli, Esq.

33






THELEGALDUTIES AND RESPONSIBILITIES OF THECOURT EVALUATOR

John Newman, Esg.
Court Evaluator is an independent investigator

A. The appointment of a Court Evaluator inan Article 81 proceeding is
statutorily mandated. MHL 881.09.

1. Outgrowth of Guardian ad Litem appointments in former
conservator (MHL Article 77) and committee (MHL Article 78)
proceedings. Role of Guardian ad Litem was often blurred between
advocate forthe ward versusadvisor tothe courtastoward's best
interests.

2. The appointment of a Court Evaluator is mandated inevely
proceeding for the appointment of aguardian pursuant to MHL Article 81.

a. Exception - The court may dispense with the
appointment of a Court Evaluator if the comt appoints counsel for
the alleged incapacitated person pursuant to MHL 881.10. (See,
MHL §81.10(g))

B. The CourtEvaluator servesasthe court'switnesstoassistthe courtin
making determinations regarding: (i) the alleged incapacitated person's capacity;
(i1) whether the alleged incapacitated person has any alternate resources and the
reliability of same; (iii) if a guardian is to be appointed, who that guardian should
be; and (iv) the extentofthe powers to be granted to the guardian.

1. The ComtEvaluator servesasthe "eyesand ears" ofthe
court to assist the court in making a determination in the proceeding.

2. The Court Evaluator does not represent the alleged
incapacitated person as his/her attorney in the proceeding and, therefore, is
not an advocate for the positions advanced by the alleged incapacitated
person.

JOHN NBAI'MM\. 13SQ-
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