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Program Description 
The New York State Bar Association is pleased to present International Bridging the 
Gap.  Have you started an international legal career or are you interested in expanding 
your skill set to include international law? It can be challenging to develop the 
knowledge and experience necessary to represent clients in international legal affairs, 
such as cross-border mergers and acquisitions, international litigation and arbitration, 
and international corporate law. In the increasingly globalized and interconnected world, 
legal work often requires a multidisciplinary, cross-border approach. Issues may be 
complex and varied, and it often takes years to learn about the many aspects of 
international practice. 
 
Organized by the New York State Bar Association, International Section (“NYSBA 
International”), this course covers critical aspects of international law for those entering 
or practicing in this diverse and complex area. Join a distinguished and experienced 
NYSBA International faculty and learn about the fundamental underlying areas of cross-
border practice and other critical aspects of international law, and receive sixteen (16) 
MCLE credits, including three (3) ethics credits. 

 
  



 
  



 
 

Accessing the Online Course Materials 

 
Below is the link to the online course materials. These program materials 
are up-to-date and include supplemental materials that were not included 
in your course book.   

 
 

http://www.nysba.org/IBTG18CourseMaterials/ 
 
 

All program materials are being distributed online, allowing you more 
flexibility in storing this information and allowing you to copy and paste relevant portions 
of the materials for specific use in your practice.  WiFi access is available at this location 
however, we cannot guarantee connection speeds. This CLE Coursebook contains 
materials submitted prior to the program.  Supplemental materials will be added to the 
online course materials link.  

  

http://www.nysba.org/IBTG18CourseMaterials/


  



 

 
  



  



 
New York Rules of  

Professional Conduct 
 
 

These Rules of Professional Conduct were promulgated as Joint Rules of 
the Appellate Divisions of the Supreme Court, effective April 1, 2009, and 
amended on several occasions thereafter. They supersede the former part 
1200 (Disciplinary Rules of the Code of Professional Responsibility). 
 
The New York State Bar Association has issued a Preamble, Scope and 
Comments to accompany these Rules. They are not enacted with this Part, 
and where a conflict exists between a Rule and the Preamble, Scope or a 
Comment, the Rule controls. 
 
This unofficial compilation of the Rules provided for informational purposes 
only. The official version of Part 1200 is published by the New York State 
Department of State. An unofficial on-line version is available at 
www.dos.ny.gov/info/nycrr.html (Title 22 [Judiciary]; Subtitle B Courts; 
Chapter IV Supreme Court; Subchapter E All Departments; Part 1200 
Rules of Professional Conduct; § 1200.0 Rules of Professional Conduct). 

 
 

http://nycourts.gov/rules/jointappellate/ 
NY-Rules-Prof-Conduct-1200.pdf 
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Lawyer Assistance 
Program 800.255.0569

Q. What is LAP?  
A. The Lawyer Assistance Program is a program of the New York State Bar Association established to help attorneys, judges, and law 

students in New York State (NYSBA members and non-members) who are affected by alcoholism, drug abuse, gambling, depression, 
other mental health issues, or debilitating stress.

Q. What services does LAP provide?
A. Services are free and include:
	 •	 Early	identification	of	impairment
	 •	 Intervention	and	motivation	to	seek	help
	 •	 Assessment,	evaluation	and	development	of	an	appropriate	treatment	plan
	 •	 Referral	to	community	resources,	self-help	groups,	inpatient	treatment,	outpatient	counseling,	and	rehabilitation	services
	 •	 Referral	to	a	trained	peer	assistant	–	attorneys	who	have	faced	their	own	difficulties	and	volunteer	to	assist	a	struggling	 

 colleague by providing support, understanding, guidance, and good listening
	 •	 Information	and	consultation	for	those	(family,	firm,	and	judges)	concerned	about	an	attorney
	 •	 Training	programs	on	recognizing,	preventing,	and	dealing	with	addiction,	stress,	depression,	and	other	mental	 

 health issues

Q. Are LAP services confidential?
A. Absolutely,	this	wouldn’t	work	any	other	way.		In	fact	your	confidentiality	is	guaranteed	and	protected	under	Section	499	of	

the Judiciary Law.  Confidentiality is the hallmark of the program and the reason it has remained viable for almost 20 years. 

Judiciary Law Section 499 Lawyer Assistance Committees Chapter 327 of the Laws of 1993 

Confidential	information	privileged.		The	confidential	relations	and	communications	between	a	member	or	authorized	
agent of a lawyer assistance committee sponsored by a state or local bar association and any person, firm or corporation 
communicating	with	such	a	committee,	its	members	or	authorized		agents	shall	be	deemed	to	be	privileged	on	the	
same basis as those provided by law between attorney and client.  Such privileges may be waived only by the person, 
firm or corporation who has furnished information to the committee.

Q. How do I access LAP services?
A. LAP services are accessed voluntarily by calling 800.255.0569 or connecting to our website www.nysba.org/lap

Q. What can I expect when I contact LAP?
A. You can expect to speak to a Lawyer Assistance professional who has extensive experience with the issues and with the 

lawyer population.  You can expect the undivided attention you deserve to share what’s on your mind and to explore 
options for addressing your concerns.  You will receive referrals, suggestions, and support.  The LAP professional will ask 
your permission to check in with you in the weeks following your initial call to the LAP office.

Q. Can I expect resolution of my problem?
A. The LAP instills hope through the peer assistant volunteers, many of whom have triumphed over their own significant 

personal problems.  Also there is evidence that appropriate treatment and support is effective in most cases of mental 
health problems.  For example, a combination of medication and therapy effectively treats depression in 85% of the cases.

N e w  Y o r k  S t a t e  B a r  a S S o c i a t i o N

http://www.nysba.org/lap


Personal Inventory 

Personal problems such as alcoholism, substance abuse, depression and stress affect one’s ability to  
practice law. Take time to review the following questions and consider whether you or a colleague 
would	benefit	from	the	available	Lawyer	Assistance	Program	services.	If	you	answer	“yes”	to	any	of	
these questions, you may need help.

1. Are my associates, clients or family saying that my behavior has changed or that I  
 don’t seem myself?

2. Is it difficult for me to maintain a routine and stay on top of responsibilities?

3. Have I experienced memory problems or an inability to concentrate?

4. Am I having difficulty managing emotions such as anger and sadness?

5. Have I missed appointments or appearances or failed to return phone calls?  
 Am I keeping up with correspondence?

6. Have my sleeping and eating habits changed?

7.  Am I experiencing a pattern of relationship problems with significant people in my life  
 (spouse/parent, children, partners/associates)?

8.  Does my family have a history of alcoholism, substance abuse or depression?

9. Do I drink or take drugs to deal with my problems?

10. In the last few months, have I had more drinks or drugs than I intended, or felt that  
 I should cut back or quit, but could not?

11. Is gambling making me careless of my financial responsibilities? 

12. Do I feel so stressed, burned out and depressed that I have thoughts of suicide?

CONTACT LAP TODAY FOR FREE CONFIDENTIAL ASSISTANCE AND SUPPORT

The sooner the better!

Lawyer Assistance Program
1.800.255.0569

There Is Hope



 

 
 

Bringing you the best and most relevant continuing education to help 
you be a better lawyer. Last year over 2,000 lawyers and judges 

volunteered for a NYSBA CLE. For decades, CLE volunteers have been 
developing and presenting seminars, preparing rich collections of written 

materials and raising the bar for legal practice in New York. 
 

View a Complete Listing of Upcoming CLE Programs at  
www.nysba.org/CLE 
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I. What is the International Regulation of Trade? 

a. Every country regulates its imports and exports.  There are numerous texts on the 
subject that describe how international trade is regulated. See, e.g. Curtis R. Reitz, 
Cases and Materials on the International Regulation of Trade and Investment 
(University of Pennsylvania Law School 2006); Michael J. Trebilcock and Robert 
Hawse, The Regulation of International Trade (Routledge 2nd Edition, 1999). 

b. There are international regimes, conventions and trade agreements to which many 
of the world’s nations are parties.  However, the rules agreed to under those regimes, 
conventions and trade agreements are interpreted by the signatory country, and almost 
without exception, must be adopted into that country’s law. Therefore it is the 
individual countries that regulate international trade by adhering to international, 
multinational conventions and agreements.  This paper and presentation will explain 
the basics of international trade regulation, and discuss examples of the most 
prominent regulated areas. 

II.  WTO 

a. The World Trade Organization describes itself the best at www.wto.org:

There are a number of ways of looking at the WTO. It’s an organization for liberalizing 
trade. It’s a forum for governments to negotiate trade agreements. It’s a place for them to 
settle trade disputes. It operates a system of trade rules.

Above all, it’s a negotiating forum …      Essentially, the WTO is a place where member 
governments go, to try to sort out the trade problems they face with each other. The first step 
is to talk. The WTO was born out of negotiations, and everything the WTO does is the result 
of negotiations. The bulk of the WTO's current work comes from the 1986-94 negotiations 
called the Uruguay Round and earlier negotiations under the General Agreement on Tariffs 
and Trade (GATT). The WTO is currently the host to new negotiations, under the “Doha 
Development Agenda” launched in 2001. 

Where countries have faced trade barriers and wanted them lowered, the negotiations have 
helped to liberalize trade. But the WTO is not just about liberalizing trade, and in some 
circumstances its rules support maintaining trade barriers — for example to protect 
consumers or prevent the spread of disease. 

It’s a set of rules …      At its heart are the WTO agreements, negotiated and signed by the 
bulk of the world’s trading nations. These documents provide the legal ground-rules for 
international commerce. They are essentially contracts, binding governments to keep their 
trade policies within agreed limits. Although negotiated and signed by governments, the goal 
is to help producers of goods and services, exporters, and importers conduct their business, 
while allowing governments to meet social and environmental objectives. 

The system’s overriding purpose is to help trade flow as freely as possible — so long as there 
are no undesirable side-effects — because this is important for economic development and 
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well-being. That partly means removing obstacles. It also means ensuring that individuals, 
companies and governments know what the trade rules are around the world, and giving 
them the confidence that there will be no sudden changes of policy. In other words, the rules 
have to be “transparent” and predictable. 

And it helps to settle disputes …      This is a third important side to the WTO’s work. Trade 
relations often involve conflicting interests. Agreements, including those painstakingly 
negotiated in the WTO system, often need interpreting. The most harmonious way to settle 
these differences is through some neutral procedure based on an agreed legal foundation. 
That is the purpose behind the dispute settlement process written into the WTO agreements. 

b. History -  The basis for the WTO began in 1948, as the General Agreement on Tariffs 
and Trade (GATT), which provided rules for the international system. The members 
of GATT held negotiation “rounds”, to further define and expand world trade. The 
“Uruguay Round” began in 1986 and ended in 1994 with the WTO’s creation. While 
GATT primarily dealt with trade in goods, the WTO and its agreements now cover 
trade in services, and in traded intellectual property rights (www.wto.org).

c. The WTO currently has 164 member countries.  The list is available at: 
http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm .  Individual entities 
cannot become members of the WTO but can be “Non-Government Observers” 
(NGOs).

d. The WTO sets rules that its member countries should follow.  Each country adopts 
the WTO agreements as their own law.  For example, the U.S. adopted and enacted 
the WTO’s Uruguay Round agreements to take effect on January 1, 1994. Uruguay 
Round Agreements Act (URAA), Pub.L. No. 103-465, 103d Cong., 2d Sess., 108 
Stat. 4809.

III.  WTO Agreements 

a. Valuation refers to the legal principles that WTO members are to use to appraise 
goods entering the country.  The entered value is what the duties and any fees, like 
Customs fees or VAT, are based on.  The WTO allows for a sequential assessment 
using five standard rules:  Transaction Value, Transaction Value of Identical 
Merchandise; Transaction Value of Similar Merchandise; Computed Value, Deductive 
Value and if each of those is inapplicable the final method is the “fallback” method. 
Annex 1A, Article VII of GATT 1994.

The GATT Valuation Code also covers related party transfer pricing, which are also 
reflected in U.S. law.   While there are U.S. tax implications (See, IRS Code § 482), 
US Customs law prohibits using the related party price for Transaction Value unless 
certain conditions are met. 

In the U.S. valuation is controlled by 19 USC §1401a and 19 CFR § 152.100.
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b. Antidumping/Countervailing Duties (AD/CVD) are trade laws to prevent “unfair 
trade.”  Rather than use existing antitrust laws, the U.S. first adopted antidumping laws 
in 1916 (Antidumping Act of 1916, 15 U.S.C § 72, repealed, Pub. L. 108–429, title II, 
§ 2006(a), Dec. 3, 2004, 118 Stat. 2597).  Those laws were adopted and adapted by the 
GATT, and then the WTO (Annex 1A, Article VI of GATT 1994).  Antidumping 
refers to addressing the selling of goods in one country at a less than fair value 
(usually less than the cost of production in the country of export).  Countervailing 
duties refers to addressing the practice of countries giving subsidies to manufacturers 
and/or exporters that they do not give in the same amount, or at all, to solely domestic 
manufacturers.  The Agreements allow countries to impose additional duties on 
imports found to be dumped or subsidized in order to “level the playing field.” 

In the U.S., Countervailing duties and Antidumping procedures are controlled by 19 
U.S.C. § 19 USC §§ 1671-1671f and 19 USC §§ 1673-1673i, respectively. 

c. IPR -The WTO has the agreement for Trade Related Aspects of Intellectual Property 
(“TRIPS”) which sets forth rules for the regulation of Intellectual Property Rights 
(Annex 1C of GATT 1994).  While there are many conventions on IPR, those 
conventions have to be recognized by the legislatures of each country.  In the US, 
imports that infringe patents can be dealt with by 19 U.S.C. § 1337.  U.S. Customs and 
Border Protection also allows a company to record its trademarks and copyrights, 
which offers protection against infringing imports (19 CFR Part 133). 

d. Dispute Settlement – Of course, all these agreements envision how trade is supposed 
to work.  And when it does not work as planned, WTO member countries can file 
cases against each other (Annex 2 of GATT 1994). If the WTO Dispute Settlement 
panel rules against a country, the ruling may be appealed.  If the country loses the 
appeal, it is required to change the offending law or regulation or the winning country 
can obtain compensation in the form of higher tariffs or restraints on imports from the 
offending country. 

IV. WCO 

The World Customs Organization (“WCO”) was founded as the Customs Co-operation Council 
in 1950 (Convention Establishing a Customs Co-Operation Council, signed in Brussels on 
December 15, 1950, came into force on November 4, 1952) and is also best self-described 
(www.wcoomd.org).  It has 182 members and changed its name in 1994: 

The World Customs Organization (WCO) is the only intergovernmental organisation 
exclusively focused on Customs matters. With its worldwide membership, the WCO is 
now recognised as the voice of the global Customs community. It is particularly noted for 
its work in areas covering the development of global standards, the simplification and 
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harmonisation of Customs procedures, trade supply chain security, the facilitation of 
international trade, the enhancement of Customs enforcement and compliance activities, 
anti-counterfeiting and piracy initiatives, public-private partnerships, integrity 
promotion, and sustainable global Customs capacity building programmes. The WCO 
also maintains the international Harmonized System goods nomenclature, and 
administers the technical aspects of the WTO Agreements on Customs Valuation and 
Rules of Origin. 

The Customs organizations are the members for each country and non-governmental entities 
cannot be members, however they can observe (“NGOs”) and give advice when asked.  Just like 
the WTO, any proposed changes to customs procedures or rules, must be adopted by each 
member country to become effective. 

As stated above, the WCO maintains the world-wide classification system, the Harmonized 
System goods nomenclature.  Classification is the assignment of a 10 digit number to each and 
every article imported into the country.  The WCO oversees the updating of the Harmonized 
System, which is the international system that codes each article at the 6 digit level. 

V.  Harmonized System 

The Harmonized System or “HS” entered into force in 1988 (The International Convention on 
the Harmonized Commodity Description and Coding System, World Customs Organization 
(Amended June 24, 1986)).  According to the WCO 
(http://www.wcoomd.org/files/1.%20Public%20files/PDFandDocuments/Conventions/Hsconve2
1.pdf):

It comprises about 5,000 commodity groups, each identified by a six digit code, 
arranged in a legal and logical structure and is supported by well-defined rules to 
achieve uniform classification. The system is used by more than 200 countries and 
economies as a basis for their Customs tariffs and for the collection of 
international trade statistics. Over 98 % of the merchandise in international trade 
is classified in terms of the HS. 

Each country should use the same six-digit code, with the eight digits (denoting duty rates) and 
the ten digits (denoting statistical breakouts) varying by country.  The member countries submit 
and debate changes to the six-digits and the accompanying legal notes (Section, Chapter and 
Explanatory Notes).  Generally, every seven years the WCO will announce agreed upon changes 
for the members to adopt into their national law.  In the U.S. the Harmonized Tariff System of 
the U.S. (“HTSUS”) is part of the U.S. Code (19 U.S.C. § 1202). 
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VI.  Kyoto Convention 

There are also other international agreements that affect international trade and the facilitation of 
imports.  For example, Annex A of the Uruguay Round Agreements includes agreements 
on Technical Barriers to Trade and Preshipment Inspection.   Generally, the WCO is the 
organization that “regulates” the more technical customs issues.  Currently, there are negotiations 
underway in Geneva (WTO) and Brussels (WCO) to continue trade facilitation. 

Perhaps the primary convention on trade facilitation is the “Kyoto Convention” (World Customs 
Organization International Convention on the Simplification and Harmonization of Customs 
Procedures (Kyoto Convention), May 18, 1973 (Last amendment entered into force February 3, 
2006)).  Again, while each country must enact this convention into its domestic law, it represents 
the international standard for the regulation of customs procedures. 

VII.     Export Specific 

 Someone’s import is someone else’s export, and regulation of exports or “export controls” is 
just as certain as import regulation.   Neither the WTO or WCO manage or oversee export 
agreements but there still is international regulation of exports, with the controls to be adopted at 
the country level. 

a. Wassenaar Arrangement is a multilateral export control agreement wherein the 40 
member countries agree to common principles.  It began in 1996. Wassenaar 
Arrangement on Export Controls for Conventional Arms and Dual-Use Goods and 
Technologies, May 12, 1996.  The Arrangement established a Secretariat to oversee 
its meetings and maintain its records.  The following summary describes its goals 
(www.wassenaar.org):

The Wassenaar Arrangement has been established in order to contribute to regional 
and international security and stability, by promoting transparency and greater 
responsibility in transfers of conventional arms and dual-use goods and technologies, 
thus preventing destabilising accumulations. Participating States seek, through their 
national policies, to ensure that transfers of these items do not contribute to the 
development or enhancement of military capabilities which undermine these goals, 
and are not diverted to support such capabilities. 

b. The U.S. has a very strict and far reaching export controls program.  Most U.S. 
exports are controlled under the International Emergency Economic Powers Act 
(IEEPA), 50 U.S.C. § 1701.  The U.S. also maintains embargoes (See, Iran embargo, 
31 CFR § 560) and prohibits U.S. companies from fostering other country boycotts 
with which the U.S. does not agree (50 U.S.C. App. 2407(a)).
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1. A prime example is the Arab League boycott of Israel.  U.S. entities 
furthering that boycott would face penalties under IEEPA and elimination of 
tax benefits under the Ribicoff Amendment to the Tax Reform Act of 1976 
(26 U.S.C. §1 et seq). 

c.  U.S. laws not only affect exports from the U.S. but also re-exports from third 
countries.  U.S. export laws also affect international trade between second and third 
countries where there is no shipment from the U.S. and/or where no U.S. entity is party to 
the subsequent sale.  Many of our trading partners see U.S. export control law as 
unilateral regulation of international trade. 

i. A good description of this can be found in John W. Boscariol, US Export 
Controls on Non-US Transactions: A Practical Guide, Export Compliance 
Training Institute, Montreal, Quebec, May 20-22, 2009. 

d. Sanctions against foreign countries and entities are multilateral like the UN Arms  
https://www.un.org/sc/suborg/en/sanctions/un-sc-consolidated-list, multi-country (US 
and EU sanctions against Russian entities) or unilateral (US sanctions versus Cuba). 

The US joins in and leads on the “global” type of sanctions and implements them in US 
law (for example, North Korea 31 CFR 510).  The same occurs for “regional” type of 
sanctions, for example the “Ukraine Related Sanctions” versus Russian entities (31 CFR 
539, 589) or the Iran sanctions (31 CFR 560).  US sanctions against Cuba are purely 
unilateral (31 CFR 515). 

See, “CAATSA” – Countering America’s 
Adversaries Through Sanctions Act, Public Law No. 115-44

VIII. U.S. Regulation 

a.  Each country has many laws regulating trade and the U.S. is no exception.  Attached 
is a list of the primary U.S. trade laws.  Their scope includes every product imported 
into or exported from the U.S.   

IX. Conclusion 

Quite simply the international regulation of trade is the responsibility of each country, with 
direction from multilateral agreements and conventions.  With the world getting “smaller”, the 
need increases for uniform trade laws and regulations, with uniform interpretation.  While there 
is agreement on that goal, the “how to get there” is still very much a work in progress and 
regional trade agreements with varying rules proliferate in the meantime.  As a result, lawyers 
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versed in international trade law should remain in high demand and will provide a benefit to their 
clients.  
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One of the effects of global trade is the application of U.S. import and export laws and regulations.  
These laws are often amended to consider U.S. policy to control certain imports into the U.S. or 
prevent transshipment of U.S. exports.  As trade appears to become less open, the trade statutes 
and regulations can bedevil the best global company and their counsel. 

    US CUSTOMS LAWS AFFECTING IMPORTS 

19 USC § 1202 – Harmonized Tariff Schedule of the U.S. 
19 USC § 1304 – Marking statute 
19 USC § 1401a – Valuation statute
19 USC § 1484 – Entry statute 
19 USC § 1508 – Recordkeeping statute 
19 USC § 1592 - Penalties 
19 USC § 1595 - Seizures 
19 USC § 1618 - Liquidated Damages 

CUSTOMS REGULATIONS FOR IMPORTS 

19 CFR § 12.130 - marking 
19 CFR § 102.21 – origin 

  19 CFR § 132 - quotas 
  19 CFR § 133 - intellectual property  
  19 CFR § 134 – marking (general) 
  19 CFR § 141 - entry 
  19 CFR § 152- valuation 
  19 CFR §§ 159.58, 351 – CVD 
  19 CFR §§ 159.58, 351 - AD 
       19 CFR §§ 162.70-80 penalties 
            19 CFR §§ 162.21-23, 162.41-52 
  19 CFR §§ 172.1-43 

OTHER LAWS AND REGULATIONS INCLUDE 

19 USC §§ 1671-1671f – Countervailing Duty statutes 
19 USC §§ 1673-1673i – Antidumping statutes  

Intellectual Property 

15 USC § 1124 
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15 USC § 1125 
  19 USC § 1526(e) 
  17 USC § 106 
  35 USC § 271 
  19 USC § 1337 

Australia – US FTA 

  Pub. L. 108–286, 118 Stat. 919 (August 3, 2004) 
   19 USC § 1202 HTS General Note 28 

NAFTA 
  19 USC § 1202 - HTS General Note 12 

19 USC §§ 3301, 3311-3317, 3331-3335, 3351-3358, 3371-3372 
19 CFR §§ 102.0-102.20 
19 CFR Part 181 

DR- CAFTA 
  19 USC § 1202 - HTS General Note 29 

19 USC §§ 4001-4111 
19 CFR § 10.699 

Israel Free Trade Agreement 
  19 USC § 1202 - HTS General Note 8 
  19 USC § 2112 

Andean Trade Preference Act (ATPA) 
  19 USC § 1202 - HTS General Note 11 
  19 USC §§ 3201-3206 
  19 CFR §§ 10.201-210 

Andean Trade Promotion and Drug Eradication Act (ATPDEA) 
  19 USC §§ 3201-3206 

19 CFR §§ 10.241-257 

Caribbean Basin Trade Partnership Act of 2000 (CBTPA) 
19 USC § 1202 - HTS General Note 17 
19 USC §§ 2701-2707 
19 CFR §§ 10.191-199 

African Growth & Opportunity Act (AGOA) 
19 USC § 1202 - HTS General Note 16 
19 USC §§ 3701-3741 
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19 CFR §§ 10.211-217 

*Please note that the US also has FTAs with Bahrain, Chile, Colombia, South Korea, 
Morocco, Oman, Panama, Peru and Singapore.   

EXPORT LAWS 

Department of Treasury, Office of Foreign Assets Control (OFAC) 
Import and Export Bans 

50 USC § 1701 International Emergency Economic Powers Act (IEEPA) 
-Also affects U.S. export controls (15 CFR Part 300 et seq.)

22 USC § 2349aa-9 International Security and Development Cooperation 
Act (ISDCA) 
31 CFR §§ 500-599 –Includes embargoes and sanctions on Cuba, Iran, 
North Korea, Sudan, Syria and the “Crimea” region. 

          Ukraine Related Sanctions Regulations – 31 CFR Part 589 
“CAATSA” – Countering America’s Adversaries Through Sanctions Act 

   Public Law No. 115-44 

Bureau of Industry and Security, Department of Commerce 
IEEPA – 50 USC § 1701 
15 CFR Part 730 et seq.

Department of State, ITAR 
Arms Export Control Act – 22 USC §2778 

              22 USC § 401 
                           22 CFR Parts 120 - 130 
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Cross-Border Transactions

A. Overview

International capital flows, multinational enterprises and cross-border M&A activity have 
become ever-larger and more multifaceted parts of the global economy.  Globally, cross-border 
transactions reached $1.3 trillion in 2017, which represented a decrease of 5% in deal volume 
relative to 2016, driven in part by global geopolitical uncertainty as well as a slowdown in 
China-outbound M&A due to capital controls and the implementation of new measures to curb 
“irrational” outbound investments.  Nevertheless, of the 10 largest deals in 2017, four of them 
were cross-border deals worth approximately $126 billion.i

There were about 4,220 cross-border transactions involving U.S. companies worth 
approximately $606 billion in 2017, 52% of which were inbound to the United States.  
Noteworthy cross-border transactions involving U.S. companies included Johnson & Johnson’s 
$30 billion acquisition of Actelion Pharmaceuticals and Reckitt Benckiser’s $17 billion 
acquisition of Mead Johnson and JAB’s $7 billion acquisition of Panera Bread.

With the substantial increase in the number of cross-border deals in recent years, 
regulatory issues have also risen in importance.  In recent years, a number of significant cross-
border deals, including several mega-deals, were not consummated or the consummation was 
delayed for regulatory reasons.  For instance, the FTC brought an action to enjoin STERIS 
Corporation (United States) from acquiring Synergy Health plc (United Kingdom) in a 
$1.85 billion merger.  Although the transaction parties ultimately prevailed at trial and were 
permitted to proceed with the merger, the transaction had been delayed—the parties had 
announced the deal on October 13, 2014, the FTC brought the case on June 4, 2015, and the deal 
did not close until November 2, 2015.  Additionally, the DOJ brought an action in April 2017 to 
enjoin Danone’s (France) acquisition of WhiteWave Foods (United States), which had been 
announced in July 2016 while simultaneously proposing a settlement requiring Danone to divest 
its Stonyfield Farms business.  Examples of significant cross-border deals that were not 
completed because of antitrust matters include:  NYSE Euronext (United States) and Deutsche 
Börse’s (Germany) attempted $10 billion business combination; AT&T’s (United States) 
attempted $39 billion acquisition of T-Mobile USA from Deutsche Telekom (Germany); and AB 
Electrolux’s (Sweden) attempted acquisition of General Electric Company’s appliance business 
(United States).  In addition, United Parcel Service’s (United States) $6.9 billion bid for TNT 
Express (the Netherlands) was withdrawn due to concerns from European antitrust regulators 
(although TNT Express was later acquired by FedEx Corporation), and telecom providers 
TeliaSonera AB (Sweden) and Telenor Group (Norway) abandoned their attempted combination 
to create Denmark’s largest mobile phone operator, citing as the cause the failure to reach an 
agreement with the European Commission on acceptable conditions.  More recently, 21st 
Century Fox’s (United States) £11.7 billion pending acquisition of the 61% stake of British Sky 
Broadcasting it does not already own has received significant regulatory interest, including that 
of the British Competition and Markets Authority, which provisionally found the deal not to be 
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in the public interest due to concerns that the deal would reduce the diversity of viewpoints in the 
media. 

Continuing a multi-year trend, a significant portion of cross-border activity in 2017 
involved hostile or unsolicited bids.  Sixty-five hostile or unsolicited cross-border bids, worth 
approximately $325 billion, were launched during the year.ii Major recent unsolicited or hostile 
proposals for cross-border deals include, among others:  Kraft Heinz’s (United States) 
$143 billion bid for Unilever (United Kingdom) (which it withdrew two days after 
announcement); PPG Industries’ (United States) $29.5 billion hostile bid for AkzoNobel N.V. 
(the Netherlands) (which was called off after a three-month pursuit); Sanofi SA’s (France) 
hostile bid for Medivation, Inc. (United States) (which was ultimately bought by Pfizer, Inc. in a 
$13.5 billion deal); Bayer AG’s (Germany) unsolicited proposal for Monsanto Company (United 
States) (which led to an agreed-upon deal for about $56 billion); China Resources 
Microelectronics Limited and Hua Capital Management Ltd.’s (China) $2.5 billion unsolicited 
overbid for Fairchild Semiconductor International, Inc. (United States) (which ultimately 
completed its merger with ON Semiconductor Corporation); Anheuser-Busch InBev’s (Belgium) 
unsolicited but eventually agreed-upon $117 billion bid for SABMiller (United Kingdom); and 
the three-way battle among Perrigo (Ireland), Mylan (the Netherlands) and Teva (Israel) (which 
ultimately resulted in Teva acquiring Allergan’s generics business for $40 billion and Perrigo 
and Mylan each remaining independent). 

“Inversion” transactions (in which a U.S. company combines with a foreign company in a 
transaction in which the foreign merger party (or a newly formed foreign holding company) 
becomes the parent of the combined group and the shareholders of the foreign merger party own 
more than 20% of the resulting foreign parent) were a significant driver of cross-border M&A 
activity until 2016, when the U.S. Treasury Department issued regulations that, among other 
things, curbed the ability of inverted groups to introduce significant intercompany leverage into 
the group’s U.S. operations without injecting new capital.  As described in Section I.B.6, 
recently enacted U.S. tax reform includes a number of additional provisions that discourage 
inversions.  

B. Special Considerations in Cross-Border Deals

With advance planning and careful attention to the greater complexity and spectrum of 
issues that characterize cross-border M&A, such transactions can be accomplished in most 
circumstances without falling into the pitfalls and misunderstandings that have sometimes 
characterized cross-cultural business dealings.  A number of important issues should be 
considered in advance of any cross-border acquisition or strategic investment, whether the target 
is within the United States or elsewhere.

1. Political and Regulatory Considerations

Prospective non-U.S. acquirors of U.S. businesses or assets should undertake a 
comprehensive analysis of political and regulatory implications well in advance of making an 
acquisition proposal, particularly if the target company operates in a sensitive industry or if the 
acquiror is controlled, sponsored or financed by a foreign governmental entity or organized in a 
jurisdiction where a high level of government involvement is generally understood to exist.  Any 
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weaknesses in the ability to clear regulatory hurdles could be used defensively by reluctant 
targets or offensively by competing bidders to frustrate or delay the completion of an acquisition.

In the United States, many parties and stakeholders have potential leverage (economic, 
political, regulatory, public relations, etc.), and consequently it is important to develop a plan to 
address anticipated concerns that may be voiced by these stakeholders in response to the 
transaction.  Moreover, it is essential that a comprehensive communications plan be in place 
prior to the announcement of a transaction so that all of the relevant constituencies can be 
targeted and addressed with the appropriate messages.  It is often useful to involve local public 
relations firms in the planning process at an early stage.  Planning for premature leaks is also 
critical.  Similarly, potential regulatory hurdles require sophisticated advance planning.  In 
addition to securities and antitrust regulations, acquisitions may be subject to review by CFIUS, 
and acquisitions in regulated industries (e.g., energy, public utilities, gaming, insurance, 
telecommunications and media, financial institutions, transportation and defense contracting) 
may be subject to additional layers of regulatory approvals.  Regulation in these areas is often 
complex, and political opponents, reluctant targets and competitors may seize on any perceived 
weaknesses in an acquiror’s ability to clear regulatory obstacles.  Most obstacles to a cross-
border deal are best addressed in partnership with local players (including, in particular, the 
target company’s management, where appropriate) whose interests are aligned with those of the 
acquiror, as local support reduces the appearance of a foreign threat.

It is in most cases critical that the likely concerns of federal, state and local government 
agencies, employees, customers, suppliers, communities and other interested parties be 
thoroughly considered and, if possible, addressed prior to any acquisition or investment proposal 
becoming public.  Flexibility in transaction structures, especially in strategic or politically 
sensitive situations, may be helpful in particular circumstances, such as:  (i) no-governance or 
low-governance investments, minority positions or joint ventures, possibly with the right to 
increase to greater ownership or governance over time; (ii) when entering a non-domestic 
market, making an acquisition in partnership with a local company or management or in 
collaboration with a local source of financing or co-investor (such as a private equity firm); 
(iii) or utilizing a controlled or partly controlled U.S. local acquisition vehicle, possibly with a 
board of directors having a substantial number of U.S. local citizens and a prominent local figure 
as a non-executive chairman.  Use of preferred securities (rather than ordinary common stock) or 
structured debt securities should also be considered.  While an acquisition of outright control of a 
target by a foreign entity in a sensitive industry may attract significant political attention and 
regulatory scrutiny, minority and non-controlling investments may be permitted (for example, 
CNOOC abandoned its attempt to acquire Unocal amid significant political controversy, but 
CNOOC’s $2.2 billion investment and one-third stake in oil and gas assets owned by 
Chesapeake Energy in 2010 was permitted by regulators). 

In addition, local regulators and constituencies may seek to intervene in global 
transactions.  Ostensibly modest social issues, such as the name of the continuing enterprise and 
its corporate seat, or the choice of the nominal acquiror in a merger, may affect the perspective 
of government and labor officials.  Depending on the industry involved and the geographic 
distribution of the workforce, labor unions and “works councils” may be active and play a 
significant role in the current political environment, and as a result, demand concessions.  In 
several recent transactions, the perspective of local constituencies influenced the transaction 
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structure.  For example, in its 2014 acquisition of Tim Hortons, Burger King agreed to list the 
new company on the Toronto Stock Exchange, reflecting the status of Tim Hortons as an iconic 
Canadian brand and local regulators’ desire to maintain a Canadian listing.  Similarly, in its 
attempted hostile acquisition of Perrigo, Mylan committed to list itself on the Tel Aviv Stock 
Exchange, regardless of the outcome of its offer, in part to portray a commitment to a long-term 
presence in Israel and appease Israeli securities regulators and Perrigo’s Israeli shareholders.  It 
was also reported that U.S.-based Praxair finally managed to agree to terms with the German 
company The Linde Group for a $35 billion merger only after the parties agreed to headquarter 
the combined company in a “neutral” European country (the location of which the parties 
described as a key “stumbling block” to the initial talks).

In the United States, CFIUS is one of the key authorities to consider when seeking to 
clear acquisitions by non-U.S. acquirors.  CFIUS is a multi-agency committee that reviews 
transactions for potential national security implications where non-U.S. acquirors could obtain 
“control” of a U.S. business or the assets or transactions involving investments by non-U.S. 
governments or investments in U.S. critical infrastructure, technology or energy assets.  In recent 
years, some high-profile deals have failed due to CFIUS hurdles—including MoneyGram and 
Alibaba affiliate Ant Financial’s proposed merger, which the parties terminated in 2018 
following failure to gain CFIUS approval over concerns about protection of personal data;
Chinese government-backed private equity fund Canyon Bridge Capital Partners’ proposed 
acquisition of Lattice Semiconductor Corporation and a Chinese investment group’s acquisition 
of Aixtron SE, blocked by executive orders from President Trump in September 2017 and then-
President Obama in December 2016, respectively; GO Scale Capital’s acquisition of an 80.1% 
interest in Philips Lumileds Holding BV, which was abandoned in January 2016; and India-
based Polaris Financial Technology’s divestiture of its 85% ownership stake in U.S. company 
IdenTrust Inc., a provider of digital identification authentication services to banks and U.S. 
government agencies, after a 2013 CFIUS order.  Though data have not yet been released, it is 
estimated that approximately 20 deals were actively blocked by CFIUS in 2017 (as compared to 
just 10 blocked deals in all of 2015, the most recent year for which CFIUS data was released), 
often in pre-announcement stages and many of which were in the technology sector due to 
increased cybersecurity risk.  The scope of CFIUS reviews may expand in the near future—
pending U.S. congressional legislation would broaden the range of transactions under CFIUS’ 
jurisdiction, establish mandatory notification for certain transactions, provide for stricter review 
of “countries of special concern” and extend the CFIUS review period.  This legislation, if 
enacted, would heighten further the potential role of CFIUS and the need to factor into deal 
analysis and planning the risks and timing of the CFIUS review process. 

It is often prudent to make a voluntary filing with CFIUS if control of a U.S. business is 
to be acquired by a non-U.S. acquiror and the likelihood of an investigation is reasonably high or 
if competing bidders are likely to take advantage of the uncertainty of a potential investigation.  
National security implications are not limited to defense sectors; critical infrastructure and 
industrial base assets and technology transfers can provide a basis for CFIUS interest.  Any filing 
typically should be preceded by discussions with U.S. Treasury officials and other relevant 
agencies.  And companies should consider suggesting methods of mitigation early in the review 
process in order to help shape any remedial measures and avoid delay or potential disapproval.  
In some cases, it may even be prudent to make the initial contact prior to the public 
announcement of the transaction.  Given the higher volume of filings that have occurred in the 

182



-5-

last few years, such discussions can be instrumental in minimizing the review period.  
Nonetheless, in today’s environment, for any transaction that may be of interest to CFIUS, the 
pre-filing consultation and review period is taking 75 days on average (although the proposed 
legislation discussed above, if adopted, would extend this period to up to 120 days).

Additionally, although practice varies, an increasing number of cross-border transactions 
in recent years have sought to mitigate CFIUS-related non-consummation risk by including 
reverse break fees specifically tied to the CFIUS review process.  In some of these transactions, 
U.S. sellers have sought to secure the payment of the reverse break fee by requiring the acquiror 
to deposit the amount of the reverse break fee into a U.S. escrow account in U.S. dollars, either 
at signing or in installments over a period of time following signing.  While still an evolving 
product, some insurers have also begun offering insurance coverage for CFIUS-related non-
consummation risk, covering payment of the reverse break fee in the event a transaction does not 
close due to CFIUS review, at a cost of approximately 10%–15% of the reverse break fee.  

As a CFIUS review is only applicable when the foreign person is acquiring “control” 
over a “U.S.” business (which can include the assets, intellectual property, or operations located 
in the United States of a non-U.S. business), such review may be avoided by structuring a 
transaction so that the investor is not acquiring “control.”  CFIUS regulations issued by the U.S. 
Department of the Treasury provide an exemption for non-U.S. investments of 10% or less in the 
voting securities of a U.S. business if made “solely for the purpose of passive investment,” 
although this exclusion does not apply if the non-U.S. person intends to exercise control over the 
U.S. business or takes other actions inconsistent with passive investment intent.  If the foreign 
acquiror’s intent later changes, CFIUS may review the investment retroactively.  Control status 
is fact-specific and subject to a number of guidelines, including with respect to implications of 
possession of a board seat or the exercise of pro rata voting rights, and whether the investor 
wields a degree of influence sufficient to determine, direct or decide “important” matters.  
Certain minority shareholder protections and negative rights may be held by non-U.S. investors 
without rendering such investors in control of an entity.  Further, the proposed legislation 
discussed above would expand CFIUS’s jurisdiction to cover more than transactions that result 
in “control,” extending to any non-passive investment by a foreign person in any U.S. critical 
technology or infrastructure company.  The proposed legislation also defines passive investment 
narrowly, excluding, for example, investments that confer board or observer rights, access to 
non-public information or involvement in substantive decision-making pertaining to U.S. 
business, thus broadening the number of transactions that will be covered. 

For acquisitions of control by U.S. or other acquirors of non-U.S. domiciled companies, 
similar provisions exist under the laws of other jurisdictions, including most notably in Canada, 
Australia and China, as well as some European nations.  For example, in July 2017, the German 
federal government adopted a new directive increasing its power to scrutinize acquisitions of 
German companies operating in “critical infrastructure” sectors such as software, telecom and 
energy.  Some countries that have traditionally been hospitable to offshore investors have 
focused more attention recently on acquisitions by state-owned or state-connected enterprises.  
For example, Canada’s government initially blocked the $5.2 billion bid by Malaysia’s Petronas 
for Progress Energy Resources, on the grounds that it would not create a net benefit for Canada, 
before approving a revised bid.  CNOOC’s $15.1 billion acquisition of Canadian oil company 
Nexen was also subject to significant review by Canadian regulators.  On the same day that the 
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Canadian government approved the acquisitions of Progress Energy and Nexen, it announced 
changes to Canadian policy in reviewing investments in Canada by state-owned enterprises, 
which changes would increase the scrutiny applied to acquisitions by foreign-owned or 
influenced enterprises of control over Canadian enterprises, particularly in the oil-sands business, 
where such acquisitions would be approved only in exceptional circumstances.  In 2013, the 
Australian Treasurer blocked the $3.1 billion takeover bid of GrainCorp by the American-listed 
Archer Daniels Midland, after the Australian Foreign Investment Review Board could not reach 
a consensus on whether to allow the deal to proceed.  

Besides the CFIUS filing, foreign investors have to keep in mind that the U.S. 
Department of Commerce, Bureau of Economic Analysis requires certain U.S. entities (such as 
investment funds or their portfolio companies) to file annual “BE 13” survey forms with respect 
to foreign direct investments in the United States.  In particular, a report is required by the U.S. 
entity with respect to (i) a transaction creating a new “foreign direct investment” in the United 
States or (ii) a transaction whereby an existing U.S. affiliate of a foreign parent establishes a new 
U.S. legal entity, expands its U.S. operations, or acquires a U.S. business enterprise.  Foreign 
direct investment is defined as “the ownership or control, directly or indirectly, by one foreign 
person of 10% or more of the voting securities of an incorporated U.S. business enterprise, or an 
equivalent interest of an unincorporated U.S. business enterprise, including a branch.”  The 
completed form must be submitted within 45 days of closing.  The failure to report can result in 
civil or criminal penalties, including fines and imprisonment.

2. Integration Planning and Due Diligence

Integration planning and due diligence also warrant special attention in the cross-border
context.  Wholesale application of the acquiror’s domestic due diligence standards to the target’s 
jurisdiction can cause delay, wasted time and resources, or result in the parties missing key 
transaction issues.  Making due diligence requests that appear to the target as particularly 
unusual or unreasonable (a common occurrence in cross-border deals, where custom of the type 
and scope of diligence may vary) can easily cause a bidder to lose credibility.  At the same time, 
missing a significant local issue for lack of local knowledge can be highly problematic and 
costly.  The $10.3 billion acquisition of Autonomy by Hewlett-Packard and subsequent 
$8.8 billion write-down, and the $653 million acquisition of Zhengzhou Siwei Mechanical & 
Electrical Engineering by Caterpillar and subsequent $580 million write-down, both attributed to 
serious accounting improprieties, each underscore the importance of effective due diligence in 
the cross-border acquisition context.

Due diligence methods must take account of the target jurisdiction’s legal regime and 
local norms, including what steps a publicly traded company can take with respect to disclosing 
material non-public information to potential bidders and implications for disclosure obligations.  
Many due diligence requests are best funneled through legal or financial intermediaries as 
opposed to being made directly to the target company.  Due diligence with respect to risks 
related to the Foreign Corrupt Practices Act (“FCPA”)—and understanding the U.S. Department 
of Justice’s guidance for minimizing the risk of inheriting FCPA liability—is critical for U.S. 
buyers acquiring a company with non-U.S. business activities; even acquisitions of foreign 
companies that do business in the United States may be scrutinized with respect to FCPA 
compliance.  Diligence relating to compliance with the sanction regulations overseen by the 
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Treasury Department’s Office of Foreign Asset Control can also be important for U.S. entities 
acquiring non-U.S. businesses.  In some cases, a potential acquiror may wish to investigate 
obtaining R&W insurance in connection with a potential transaction, which has been used with 
increasing frequency as a tool to offset losses resulting from certain breaches of representations 
and warranties. 

Careful attention must also be paid to foreign operations of domestic companies, 
including joint ventures with foreign parties.  The importance of this issue was dramatically 
illustrated in the failed attempt by Apollo Tyre, an Indian company, to acquire Cooper Tire &
Rubber, a U.S.-based company with a significant joint venture in China.  During the pendency of 
the deal, the Chinese minority partner locked Cooper out of the Chinese factory and made 
demands about a higher price and the potential clash between Indian and Chinese culture at the 
plant, which contributed in part to the termination of the merger agreement with Apollo Tyre.

Cross-border deals sometimes fail due to poor post-acquisition integration where multiple 
cultures, languages, historic business methods and distance may create friction.  If possible, the 
executives and consultants who will be responsible for integration should be involved in the 
early stages of the deal so that they can help formulate and “own” the plans that they will be 
expected to execute.  Too often, a separation between the deal team and the integration/execution 
teams invites slippage in execution of a plan that in hindsight is labeled by the new team as 
unrealistic or overly ambitious.  However, integration planning needs to be carefully phased-in, 
as implementation cannot occur prior to the time most regulatory approvals are obtained and 
merging parties must exercise care not to engage in conduct that antitrust agencies perceive as a 
premature transfer of beneficial ownership or conspiracy in restraint of trade.  Investigations into 
potential “gun-jumping” present costly and delaying distractions during substantive merger 
review.

3. Competition Review and Action

Cross-border M&A activity is subject to careful review by competition authorities, and 
parties should carefully prepare for multi-jurisdictional review and notifications.  Nearly 
100 jurisdictions have pre-merger notification regimes, and the list continues to grow; 
multinational transactions (including minority investments) may require over a dozen 
notifications.  For example, the Dell/EMC transaction required approval from approximately 
20 jurisdictions, while the Komatsu/Joy Global transaction required filings in almost a dozen 
countries.  The FTC, the DOJ and the European Commission have not been hesitant to challenge 
and block cross-border mergers and other cross-border transactions—United Parcel Service’s 
$6.9 billion bid for TNT Express in 2013 was withdrawn due to concerns of European antitrust 
regulators, and, in 2012, the European Commission blocked the proposed merger of NYSE 
Euronext and Deutsche Börse.  

Competition authorities (particularly those in the United States, Europe and Canada) 
often, though not always, coordinate their investigations of significant transactions.  To the 
extent that a non-U.S. acquiror directly or indirectly competes or holds an interest in a company 
that competes in the same industry as the target company, antitrust concerns may arise either at 
the federal agency- or state attorneys general-level in the United States, as well as in the home 
country.  Although less typical, concerns can also arise if the foreign acquiror of a U.S. target 

185



-8-

participates in a market either upstream or downstream of the target.  Competition analyses will 
need to consider variations in market conditions and competition law across relevant 
jurisdictions.  How conglomerate relationships are treated (and views as to required relief) is one 
area of meaningful variation among competition authorities.

China also has a robust pre-merger notification system and has been active in its review 
and enforcement activities.  In the nine years since the adoption of a pre-merger notification law 
in China, MOFCOM had previously imposed remedies in 29 cases and rejected only one 
transaction (Coca-Cola’s proposed acquisition of China Huiyuan Juice Group, a leading Chinese 
juice maker back in 2009).  In 2017 alone, MOFCOM imposed remedies in seven transactions, 
compared with only two in 2016.  Transactions upon which MOFCOM granted conditional 
approval subject to the fulfillment of certain conditions included Dow Chemical’s merger with 
DuPont (conditioned on the divestiture of certain parts of each party’s business and supply and 
distribution commitments in China), SABMiller’s acquisition of AB InBev (conditioned on the 
divestiture of SABMiller’s 49% equity stake in a Chinese joint venture) and Google’s 
$12.5 billion acquisition of Motorola Mobility (conditioned on Google’s commitment to keep the 
Android operating system free for five years).  MOFCOM also continued its focus on behavioral 
remedies, including in the Dow/DuPont merger, by requiring Dow and DuPont to supply certain 
ingredients to Chinese third-party purchasers at reasonable prices, in contrast to the United 
States, where price controls are relatively rare.  

China’s antitrust laws require that MOFCOM review any acquisition where aggregate 
global sales of all parties exceed Rmb10 billion and sales in China for each of at least two parties 
exceed Rmb400 million.  This low threshold for Chinese sales puts many U.S. or European deals 
squarely within MOFCOM’s jurisdiction.  China’s laws also give MOFCOM broad latitude in 
selecting remedies and the timing of review.  The review clock in China only starts ticking after 
MOFCOM accepts the filing, which can take weeks or months at MOFCOM’s discretion.  The 
review process itself can take a long time (longer than most jurisdictions) as MOFCOM has 
90 days after its initial acceptance of the filing to complete its review (which can be extended for 
a further 60 days).  For example, FedEx’s acquisition of TNT Express received clearance from 
U.S., EU and Brazilian regulatory authorities by early February 2016, but did not receive 
clearance from MOFCOM until the end of April 2016.  However, certain transactions with 
limited horizontal or vertical market overlap, or where the acquisition target (or joint venture, as 
applicable) does not engage in economic activities in China, may be eligible for MOFCOM’s 
simplified merger review procedure.  This typically reduces the formal review period after 
MOFCOM’s initial acceptance of the filing to approximately 30 calendar days on average.

Additionally, India’s merger control regime, which came into force in 2011 with the 
creation of the Competition Commission of India (“CCI”), is now in full swing.  An extensive 
amount of information about the parties and the transaction is required to be included in the 
notification, and India is one of very few jurisdictions that requires notification to be filed within 
30 days of either the board(s) of directors’ approval of the combination or the execution of any 
binding documents related to the combination.  The CCI has 30 to 210 days from the date of 
filing to issue a decision, but the clock stops whenever the CCI issues a request for supplemental 
information.  Parties should expect at least one or two supplemental requests for information to 
stop the clock.  Consequently, the review period will generally be at least two to three months 
and depending upon the complexity of the matter can be longer.

186



-9-

4. Deal Techniques and Cross-Border Practice

Understanding the custom and practice of M&A in the target’s local jurisdiction is 
essential.  Successful execution is more art than science, and will benefit from early involvement 
by experienced local advisors.  For example, understanding when to respect—and when to 
challenge—a target’s sale “process” may be critical.  Knowing how and at what price level to 
enter the discussions will often determine the success or failure of a proposal.  In some 
situations, it is prudent to start with an offer on the low side, while in other situations, offering a 
full price at the outset may be essential to achieving a negotiated deal and discouraging 
competitors, including those who might raise political or regulatory issues.  In strategically or 
politically sensitive transactions, hostile maneuvers may be imprudent; in other cases, unsolicited 
pressure may be the only way to force a transaction.  Similarly, understanding in advance the 
roles of arbitrageurs, hedge funds, institutional investors, private equity funds, proxy voting 
advisors and other important market players in the target’s market—and their likely views of the 
anticipated acquisition attempt as well as when they appear and disappear from the scene—can 
be pivotal to the outcome of the contemplated transaction.  Some high-profile examples of 
activist interference in cross-border transactions include Valeant’s (Canada) partnership with 
hedge fund Pershing Square in its failed bid for Allergan (United States), which was ultimately 
acquired by Actavis, and Elliott Management’s attempts to thwart Nokia’s (Finland) acquisition 
of Alcatel-Lucent (United States) and Vodafone’s (United Kingdom) public tender for Kabel 
Deutschland (Germany). 

Where the target is a U.S. public company, the customs and formalities surrounding 
board of director participation in the M&A process, including the participation of legal and 
financial advisors, the provision of customary fairness opinions, and the inquiry and analysis 
surrounding the activities of the board and the financial advisors, can be unfamiliar and 
potentially confusing to non-U.S. transaction participants and can lead to misunderstandings that 
threaten to upset delicate transaction negotiations.  Non-U.S. participants need to be well-advised 
as to the role of U.S. public company boards and the legal, regulatory and litigation framework 
and risks that can constrain or prescribe board action.  In particular, the litigation framework—
which, as discussed in Section I.B.5, has recently been shifting—should be kept in mind as 
shareholder litigation often accompanies M&A transactions involving U.S. public companies.  
The acquiror, its directors, shareholders and offshore reporters and regulators should be 
conditioned in advance (to the extent possible) to expect litigation and not to necessarily view it 
as a sign of trouble.  In addition, it is important to understand that the U.S. discovery process in 
litigation is different, and in some contexts more intrusive, than the process in other jurisdictions.  
Additionally, the choice of governing law and the choice of forum to govern any potential 
dispute between the parties about the terms or enforceability of the agreement may have 
substantial, or even outcome-determinative, effect on the outcome of any such dispute.  Parties 
entering into cross-border transactions should consider with care whether to specify the remedies 
available for breach of the transaction documents and the mechanisms for obtaining or resisting 
such remedies.

The litigation risk and the other factors mentioned above can impact both tactics and 
timing of M&A processes and the nature of communications with the target company.  
Additionally, local takeover regulations often differ from those in the acquiror’s home 
jurisdiction.  For example, the mandatory offer concept common in Europe, India and other 
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countries—in which an acquisition of a certain percentage of securities requires the bidder to 
make an offer for either the balance of the outstanding shares or for an additional percentage—is 
very different from U.S. practice.  Permissible deal-protection structures, pricing requirements 
and defensive measures available to targets also differ.  Sensitivity also must be given to the 
contours of the target board’s fiduciary duties and decision-making obligations in home 
jurisdictions, particularly with respect to consideration of stakeholder interests other than those 
of shareholders and nonfinancial criteria.

In addition to these customs and formalities, participants in a cross-border transaction 
should focus attention on the practical considerations of dealing with a counterparty that is 
subject to a foreign legal regime.  For example, acknowledging the potential practical constraints 
around enforcing a remedy in a foreign jurisdiction can significantly change negotiating 
dynamics and result in alternative deal structures.  Notably, the use of escrow deposit structures 
or letters of credit from U.S. banks has become a common way to reduce enforceability risk in 
transactions with Chinese acquirors.  Examples of these structures include CIT Group’s sale of 
its commercial aircraft business to a subsidiary of Chinese conglomerate Bohai Leasing, the sale 
of Lexmark International, Inc. to a Chinese consortium led by Apex Technology Co., Ltd., and 
the sale of Ingram Micro Inc. to Chinese shipping company Tianjin Tianhai Investment Co. Ltd.

The multifaceted overlay of foreign takeover laws and the legal and tactical 
considerations they present can be particularly complex when a bid for a non-U.S. company may 
be unwelcome.  Careful planning and coordination with foreign counsel are critical in hostile and 
unsolicited transactions, on both the bidder and target sides.  For example, Italy’s “passivity” 
rule that limits defensive measures a target can take without shareholder approval is suspended 
unless the hostile bidder is itself subject to equivalent rules.  A French company’s organizational 
documents can provide for a similar rule, and as of March 31, 2016, France’s Florange Act made 
it the default that a French company’s long-term shareholders are granted double voting rights, 
which would reduce the influence of toehold acquisitions or merger arbitrageurs.  Dutch law and 
practice allow for the target’s use of an independent “foundation,” or stichting, to at least 
temporarily defend against hostile offers.  The foundation, which is controlled by independent 
directors appointed by the target and has a broad defensive mandate, is issued high-vote 
preferred shares at a nominal cost, which allow it to control the voting outcome of any matter put 
to target shareholders.  The three-way battle among Mylan, Perrigo and Teva illustrates how the 
applicable takeover regime can have significant impact.  Perrigo (which had inverted from
Michigan to Ireland) was subject to the “frustrating action” rule and other Irish Takeover Rules, 
which made it more difficult to defend against Mylan’s hostile bid—though Perrigo ultimately 
succeeded in convincing shareholders not to accept the bid.  By contrast, Mylan (which had 
inverted from Pennsylvania to the Netherlands) used a potent combination of takeover defenses 
facilitated by Dutch law and its own governance documents, including the use of a foundation, to 
take a resist-at-all-costs approach to Teva’s bid.  

Disclosure obligations may also vary across jurisdictions.  How and when an acquiror’s 
interest in the target is publicly disclosed should be carefully controlled to the extent possible, 
keeping in mind the various ownership thresholds or other triggers for mandatory disclosure un-
der the law of the jurisdiction of the company being acquired.  Treatment of derivative securities 
and other pecuniary interests in a target other than equity holdings also vary by jurisdiction and 
have received heightened regulatory focus in recent periods.
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5. Acquisition Financing and Restructuring in Cross-Border Transactions

Important trends that have influenced acquisition financing, such as rising U.S. interest 
rates, appear positioned to continue in 2018, while the recent enactment of major U.S. tax 
legislation could substantially alter the calculus for acquirors.  Among other things, this 
legislation vastly reduces the incentives for U.S.-parented multinationals to hold cash off-shore, 
making that cash available to these companies to fund M&A.  Well-prepared acquirors and their 
advisors will want to work closely in advance of a deal to ensure that the acquiror’s financing 
plan nimbly addresses these trends and developments.

In the context of cross-border transactions, potential acquirors with access to multiple 
debt markets (e.g., U.S., Euro, and U.K. markets) should consider whether opportunities exist in 
different geographic credit markets such that financing is cheaper or otherwise available on more 
favorable terms in one local market as opposed to another; how committed acquisition financing 
is required to be under local regulation (e.g., the “funds certain” requirement in certain European 
jurisdictions) and whether a transaction with a financing contingency or other non-certain funds 
structure might be feasible.  Similarly, potential acquirors, particularly less-established or highly-
leveraged acquirors, may want to explore alternative, non-traditional financing sources and 
structures, including seller paper or direct lenders.  Under U.S. law, unlike the laws of some 
other jurisdictions, non-U.S. acquirors are not prohibited from borrowing from U.S. lenders, and 
they generally may use the assets of U.S. targets as collateral (although there are some important 
limitations on using stock of U.S. targets as collateral).  

As the United States continues to be a popular destination for restructuring of 
multinational corporations, including those with few assets or operations in the country, firms 
evaluating a potential acquisition of a distressed U.S. target should consider the full array of 
tools that may be available.  This might include acquisition of the target’s fulcrum debt securities 
that are expected to become the equity through an out-of-court restructuring or plan of 
reorganization, acting as a plan investor or sponsor in connection with a plan, backstopping a 
plan-related rights offering, or participating as a bidder in a court-supervised “Section 363” 
auction process, among others.  Transaction certainty is of critical importance to success in a 
“Section 363” sale process or confirmation of a Chapter 11 plan, and non-U.S. participants 
accordingly need to plan carefully for transaction structures that will result in a relatively level 
playing field with U.S. participants.  Acquirors also need to consider the differing interests and 
sometimes conflicting agendas of the various constituencies, including bank lenders, 
bondholders, distressed-focused hedge funds, and holders of structured debt securities and credit 
default protection.

6. U.S. Cross-Border Securities Regulation

United States securities regulations apply to acquisitions and other business combination 
activities involving non-U.S. companies with U.S. security holders unless bidders can avoid a 
jurisdictional nexus with the United States and exclude U.S. security holders.  Where a 
transaction cannot escape U.S. securities regulations in this manner, exemptive relief may be 
available.  Under the current two-tiered exemptive regime, relief from certain U.S. regulatory 
obligations is available for tender offers that qualify for one of two exemptions—the “Tier I” 
exemption, where U.S. security holders comprise less than 10% of a security subject to a tender 
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offer, and the “Tier II” exemption, where the U.S. shareholder base does not exceed 40%.  Tier I 
transactions are exempt from almost all of the disclosure, filing and procedural requirements of 
the U.S. federal tender offer rules, and securities issued in Tier I exchange offers, business 
combination transactions and rights offerings need not be registered under the Securities Act.  
Tier II provides narrow relief from specified U.S. tender offer rules that often conflict with non-
U.S. law and market practice (such as with respect to prompt payment, withdrawal rights, 
subsequent offering periods, extension of offers, notice of extension and certain equal treatment 
requirements) but does not exempt the transaction from most of the procedural, disclosure, filing 
and registration obligations applicable to U.S. transactions or from the registration obligations of 
the Securities Act.  Non-U.S. transactions where U.S. ownership in the target company exceeds 
40% are subject to U.S. regulation as if the transaction were entirely domestic.  In the absence of 
Tier I or Tier II relief, the SEC will consider granting no-action relief with respect to certain 
matters when the federal securities laws conflict with the securities laws of a foreign jurisdiction. 

Several of the revisions to the U.S. cross-border securities regulatory regime enacted in 
2008 have provided U.S. and non-U.S. bidders with somewhat enhanced flexibility and certainty 
in structuring deals for non-U.S. targets, even if the amendments did not fundamentally alter the 
nature or scope of the existing regulations, nor, in some respects, go far enough in enacting 
reforms.iii The 2008 revisions also codified relief in several areas of frequent conflict and 
inconsistency between U.S. and non-U.S. regulations and market practice.

Significantly, neither Tier I nor Tier II exemptive relief limits the potential exposure of 
non-U.S. issuers—in nearly all cases already subject to regulation in their home jurisdiction—to 
liability under the antifraud, anti-manipulation and civil liability provisions of the U.S. federal 
securities laws in connection with transactions with U.S. entanglements.  Both this risk and a 
desire to avoid the demands of U.S. regulation have persuaded many international issuers and 
bidders to avoid U.S. markets and exclude U.S. investors from significant corporate transactions.  
Notably, the exclusionary techniques that have developed for avoiding applicability of U.S. 
securities regulation are often simply not available to non-U.S. purchasers who buy shares 
through, for example, open market purchases.  It may be impossible when transacting on non-
U.S. exchanges to exclude U.S. sellers, and, hence, this inability to exclude U.S. sellers may 
render problematic any attempts to structure around U.S. laws.  As was seen in the 
Endesa/E.ON/Acciona matter, such uncertainty—and the potential for ensuing litigation—can be 
exploited to gain tactical advantage in a takeover battle.

Also notable is the U.S. Supreme Court’s landmark decision in Morrison v. National 
Australia Bank Ltd., in which the Court sharply limited the extraterritorial reach of U.S. 
securities laws, particularly Section 10(b) of the Securities Exchange Act of 1934 and SEC 
Rule 10b-5.iv The decision overturned 40 years of lower-court precedent.  The decision and its 
progeny have eradicated billions of dollars in potential liability for foreign securities issuers and 
have curtailed, if not altogether eliminated, a burgeoning species of securities litigation that had 
been known as “foreign-squared” and “foreign-cubed” class actions.

C. Deal Consideration and Transaction Structures

While cash remains the predominant (although not exclusive) form of consideration in 
cross-border deals, increasing from approximately one-half of cross-border deals into the United 
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States in 2015 and 2016 to two-thirds of such deals in 2017, non-cash structures are not 
uncommon, offering target shareholders the opportunity to participate in the resulting global 
enterprise.  Where target shareholders will obtain a continuing interest in the acquiring 
corporation, expect heightened focus on the corporate governance and other ownership and 
structural arrangements of the acquiror in addition to business prospects.  Pricing structures must 
be sensitive to exchange rate and currency risk as well as volatility in international markets.  
Alternatives to all-cash structures include non-cash currencies, such as depositary receipts, 
“global shares” and straight common equity, as well as preferred securities and structured debt.

Transaction structure may affect the ability to achieve synergies, influence actual or 
perceived deal certainty and influence market perception.  Structures should facilitate, rather than 
hinder, efforts to combine the operations of the two companies so as to achieve greater synergies, 
promote unified management and realize economies of scale.  The importance of simplicity in a 
deal structure should not be underestimated—simple deal structures are more easily understood 
by market players and can facilitate the ultimate success of a transaction.

One of the core challenges of cross-border deals using acquiror stock is the potential 
“flowback” of liquidity in the acquiror’s stock to the acquiror’s home market.  This exodus of 
shares, prompted by factors ranging from shareholder taxation (e.g., withholding taxes or loss of 
imputation credits), index inclusion of the issuer or target equity, available liquidity in the newly 
issued shares and shareholder discomfort with non-local securities, to legal or contractual 
requirements that certain institutional investors not hold shares issued by a non-local entity or 
listed on a non-local exchange, can put pressure on the acquiror’s stock price.  It may also 
threaten exemptions from registration requirements that apply to offerings outside the home 
country of the acquiror.

United States and foreign tax issues will, of course, also influence deal structure.  In 
structuring a cross-border deal, the parties will attempt to maximize tax efficiency from a 
transactional and ongoing perspective, both at the entity and at the shareholder level.  In
transactions involving a significant equity component, careful consideration may need to be 
given to whether the combined group should be U.S. or foreign parented.  Although recently 
enacted U.S. tax reform legislation has adopted certain features of a “territorial” tax regime, it 
will be critical to carefully analyze and quantify the costs of subjecting the combined group to 
U.S. tax rules by virtue of being U.S. parented.  Transactions involving an exchange of shares in 
a U.S. target corporation for shares of a foreign corporation generally will be tax free to the U.S. 
target shareholders only if, in addition to satisfying the generally applicable rules regarding 
reorganizations or Section 351 exchanges, they satisfy additional requirements under 
Section 367(a) of the Internal Revenue Code and related Treasury Regulations (which require, 
among other things, that the value of the foreign merger party be at least equal to the value of the 
domestic merger party).  Further, cross-border transactions in which shareholders of the U.S. 
merger party receive equity in a foreign parent need to be analyzed under Section 7874 of the 
Internal Revenue Code and related rules applicable to “inversions.”

1. All-Cash

All-cash transactions are easy for all constituencies to understand and do not present 
flowback concerns.  The cash used in the transaction frequently must be financed through equity 
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or debt issuances that will require careful coordination with the M&A transaction.  Where cash 
constitutes all or part of the acquisition currency, appropriate currency hedging should be 
considered, given the time necessary to complete a cross-border transaction.  Careful planning 
and consideration should be given to any hedging requirements, which can be expensive and, if 
they need to be implemented before the announcement of a deal, may create a leak.  In addition, 
parties should be cognizant of financial assistance rules in certain non-U.S. jurisdictions that may 
limit the ability to use debt financing for an acquisition, as well as tax rules limiting the 
deductibility of interest expense.

2. Equity Consideration

United States securities and corporate governance rules can be problematic for non-U.S. 
acquirors who will be issuing securities that will become publicly traded in the U.S. as a result of 
an acquisition.  SEC rules, the Sarbanes-Oxley and Dodd-Frank Acts and stock exchange 
requirements should be evaluated to ensure compatibility with home country rules and to be 
certain that the non-U.S. acquiror will be able to comply.  Rules relating to director 
independence, internal control reports, and loans to officers and directors, among others, can 
frequently raise issues for non-U.S. companies listing in the United States.  Similar 
considerations must be addressed for U.S. acquirors seeking to acquire non-U.S. targets. 
Structures involving the issuance of non-voting stock or other special securities of a non-U.S. 
acquiror may serve to mitigate some of the issues raised by U.S. corporate governance concerns. 
Governance practices can be particularly relevant when equity consideration is used in a hostile 
acquisition.  For example, in Mylan’s hostile cash and stock offer for Perrigo, Mylan’s 
shareholder-unfriendly governance regime, which was permissible in the Netherlands, was a 
sticking point for many Perrigo investors, and was a significant driver in Mylan’s inability to 
generate sufficient support for its offer among Perrigo shareholders.

3. Stock and Depositary Receipts

All-stock transactions provide a straightforward structure for a cross-border transaction 
but may be susceptible to flowback.  A depositary receipt approach carries many of the same 
advantages as an all-stock transaction but may mitigate flowback, as local institutional investors 
may be willing to hold the depositary receipts instead of the underlying non-local shares, easing 
the rate at which shares are sold back into the acquiror’s home country market.  However, in the 
typical depositary receipt program, the depositary receipt holders are free to surrender their 
receipts to the depositary in exchange for the underlying shares.  Once the underlying shares are 
received, the non-U.S. shareholder is free to trade them back into the acquiror’s home market.

4. “Dual Pillar” Structures

A more complex structure for a cross-border combination is known as the dual-listed 
company (“DLC”) structure.  In a DLC structure, each of the publicly traded parent corporations 
retains its separate corporate existence and stock exchange listing.  Management integration 
typically is achieved through overlapping boards of directors.  Broadly speaking, DLC structures 
can be divided into two categories:  “downstream” DLCs and “synthetic” DLCs.  In a 
downstream DLC, the merged businesses are combined under one or more holding companies 
that are jointly owned by the two publicly traded parent companies.  In a synthetic DLC, the 

192



-15-

merged businesses typically are not jointly owned, and economic integration is achieved solely 
through contractual “equalization” arrangements.

Examples of downstream DLC structures include ABB Asea Brown Boveri and Reed-
Elsevier.  Royal Dutch/Shell, which had utilized such a structure for several decades, 
restructured into a single holding company a number of years ago.  Examples of synthetic DLCs 
include RTZ-CRA and BHP-Billiton.

Because DLC structures raise novel and complex tax, accounting, governance and other 
issues as applied to the U.S., to date, these structures have not been successfully employed in 
cross-border combinations involving a U.S. parent corporation.
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Endnotes

i MERGERS & ACQUISITIONS REVIEW, FULL YEAR 2017, THOMSON REUTERS 2-3
https://www.thomsonreuters.co.jp/content/dam/openweb/documents/pdf/japan/market-
review/2017/ma-4q-2017-e.pdf.

ii Id.

iii See Wachtell, Lipton, Rosen & Katz, Comment Letter to SEC (July 24, 2008),
http://www.sec.gov/comments/s7-10-08/s71008-28.pdf (commenting that the SEC’s proposed 
revisions, which ultimately were adopted substantially as proposed with a few notable 
exceptions, should be revised to enact comprehensive reform, such as using U.S. trading 
volume—and not beneficial ownership—as the relevant criterion for determining the level of 
exemption; providing Tier I-style exemptive relief to Section 13(d) regulation under the 
Williams Act; and eliminating the use of “unconventional tender offer” analysis in foreign 
transactions).

iv Morrison v. Nat’l Australia Bank Ltd., 561 U.S. 247 (2010).  
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I. Overview of Trademarks and Patents.

Lawyers embarking on the practice of law—in virtually any area—need a basic 

understanding of intellectual property law.  Intellectual property, or “IP,” encompasses 

and refers to creations of the mind, such as useful inventions, literary and artistic works,

designs, symbols, names and images used in commerce, and confidential knowledge or 

information that gives the possessor a competitive advantage in some field. Laws that 

protect intellectual property enable people to earn recognition or financial benefit from 

what they invent or create, or what others have invented or created and transferred to 

them. In general, intellectual property law tries to strike a balance between the interests 

of innovators and the public that fosters an environment in which creativity and 
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innovation can flourish in a way that allows creators and innovators to reap rewards while 

also allowing others a reasonable opportunity to build on past innovation and creation.

Newly minted lawyers whose clients deal with customers, suppliers, competitors 

or others in jurisdictions outside the United States also need a basic understanding of how 

intellectual property is protected internationally.  Because the world is made up of 

discrete jurisdictions, an item of protected intellectual property is technically a separate 

“piece” of IP in each jurisdiction and each “piece” is subject to the laws of that 

jurisdiction.  To try to facilitate and rationalize intellectual property protection across a 

plurality of jurisdictions, over the years a network of multilateral treaties has developed.  

These treaties establish some common rules and norms.  However, the network is still a 

work in progress.  These materials are designed to give new lawyers an overview of the 

major international treaties that govern the protection of trademarks and patents.

Before we embark on that overview, it will be helpful to recap what a trademark 

is and what a patent is, what each protects, and how those protections differ.

A. Trademarks

A trademark is a word, name, symbol or device, or combination thereof, used to 

distinguish one person’s goods or services from those manufactured or sold by others and 

to indicate the source of goods or services, even if that source is unknown. E.g., 15 

U.S.C. § 1127.  It is often a brand name (e.g., TIDE for detergent), but it can also be a lot 

of other things:  a logo, a pure design with no literal element (e.g., the Nike swooch), a 

slogan (e.g., IT’S FINGER LICKIN GOOD for KFC fried chicken), a sound (e.g., 

YOU’VE GOT MAIL in the distinctive AOL voice), in certain circumstances a color, a
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motion sequence and sometimes even a smell or fragrance.  However, not all countries 

protect these more esoteric types of trademarks.

A service mark is the same as a trademark, but it is used to identify services 

instead of goods.  The term “trademark” is sometimes used specifically for a mark for 

products, but is also used as an overall term for trademarks (in the narrower sense just 

mentioned) and service marks.

Trademarks are typically legally protectable indefinitely, so long as the mark 

continues to be used to identify a person’s goods or services.

In the United States and a few other jurisdictions, the right to protect a trademark 

from use by others that would confuse the consuming public can arise from use alone, 

without registration.  This is referred to as “common law rights” or a “common law 

trademark.”  Registration still offers many benefits, but is not essential to protection.

In most other jurisdictions, trademark rights arise from registration, not use alone. 

Accordingly, as a business expands and begins to contemplate sale of its goods or 

services in foreign countries, it is important to explore international trademark protection 

before sales commence.  A business’, or its lawyer’s, failure to do that can have 

expensive, disruptive consequences.  It is not uncommon for others to register trademarks 

for “trending” goods or services in foreign jurisdictions ahead of the “rightful” owners 

and then extract payment when the “rightful” owner seeks to expand there.

B. Patents

A patent is a limited monopoly granted by a government to an inventor that 

typically gives the inventor the right to exclude others from making, using or selling a 

claimed invention within the territory administered by that government.  In return, the 
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inventor typically must disclose the complete invention to the public so that the progress 

of science and technology is promoted.

Typically, patents are available for inventions that are useful, novel and non-

obvious.  Also, patents typically grant their limited monopoly for relatively short periods, 

such as twenty years from filing for a United States patent.

Timely action is necessary to secure the benefits of patent protection.  In the 

United States an inventor has only one year from the first sale or public disclosure of the 

invention in which to file a patent application (or a “provisional” patent application, 

which is simpler and less expensive).  Failure to file within that period bars patent 

protection.  This is know as the “on sale bar.”  In most of the rest of the world, however, 

a patent application must precede any sale or public disclosure of the invention.  

Otherwise patent protection is forfeited. 

C. Other Forms of Intellectual Property

There are some other less-encountered forms of intellectual property that can be 

important in the international context.  These include industrial designs, maskworks, 

phonorecords or phonograms, geographical indications and some others.  Details of these 

are outside the scope of this program.

D. International Implications of IP Protection

A lawyer needs a basic understanding of how IP is protected internationally for 

broader reasons than simply securing international protection and registrations. 

Intellectual property derives its value from protection in particular countries and 

jurisdictions.  If the owner or licensee cannot control use of the intellectual property by 

others in a particular country it has limited value there.  Accordingly, drafting and 
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evaluating international transactions that deal with intellectual property, even if only to a 

minor degree, requires lawyers to understand how each type of intellectual property is 

protected internationally.  For example, license agreements, asset purchase agreements 

for business assets or stock purchase agreements involving international transactions 

typically identify intellectual property in schedules and contain representations and 

warranties, often complex, concerning the intellectual property in the agreement, 

including warranties that it is valid and subsisting, duly registered, valid and enforceable, 

etc. in the jurisdictions where the agreement contemplates it will or may be exploited.

Licensors are also often asked to warrant that use of the intellectual property in 

accordance with the license agreement will not infringe the rights of third parties.

To evaluate whether your client can or should give, or reasonably rely upon, such 

warranties and representations, the practitioner needs at least a general understanding of 

how international protection of intellectual property works.  Even with that understanding 

it may still be necessary to perform some searches or consult counsel in various other 

jurisdictions.  However, the basic understanding will assist in helping the lawyer identify

what he or she needs to know.

II. Theories of International Protection of Intellectual Property

Since the world is made up of individual jurisdictions, each with sovereignty over 

its own territory, all efforts at harmonizing or setting standards or norms for international 

intellectual property have to be pursuant to treaties, typically multilateral treaties among 

groups of nations that can agree on standards of protection.  Several of these are 

discussed in these materials.  There are, however, two competing general theories under 
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which international protection of intellectual property operates – “territoriality” and 

“universality.”

A.  Territoriality

The “territoriality” theory postulates that intellectual property rights exist 

separately under each country’s law and run only to the borders of that country. Under 

the territoriality principle, use or protection of intellectual property outside a country does 

not give the user any rights to use that intellectual property, or to stop others from using 

it, in that country.  Under territoriality, intellectual property has a separate legal existence 

under each country’s laws.  As further discussed below, international intellectual property 

protection for patents and trademarks generally proceeds under a territoriality theory.  As 

a consequence the applicable international agreements generally provide that some action 

in, or with respect to, each jurisdiction where protection is desired is required.  There are 

some exceptions – for example there is a Community Trademark Registration and a 

European Patent available that covers the entire European Union, and some other country

group trademark registrations.

B. Universality

A countervailing theory to the territoriality principle is called “universality.”  

Under that theory, intellectual property protected in accordance with one country’s law 

should be afforded protection in all countries, or at least all countries that have agreed to 

give it that protection.  The universality principle has not found much favor in connection 

with international protection of trademarks and patents.  However, version of it is the 

animating force behind international protection of copyrights under the Berne 

Convention, which other materials will discuss.
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III. International Protection of Trademarks and Patents

Because of the dichotomy between the two principles discussed above, it is most

useful to discuss international protection of trademarks and patents separately from 

protection of copyrights, which will be treated in other materials.  The former are 

generally protected under a territoriality theory, while the latter is protected under a 

version of the universality theory.

The discussion must begin with the Paris Convention for the Protection of 

Industrial Property, dating from the late 19th Century. We then consider the Madrid 

Agreement and the Madrid Protocol, which concern international protection of 

trademarks, the Pan American Agreement, and finally the Patent Cooperation Treaty, 

which concerns patents.  These are not the only international agreements covering these 

types of intellectual property.  However, they are the major ones.  Some reference to 

others will be made, but, in general, they are outside the scope of these materials.

A. The Paris Convention for the Protection of Industrial Property.

The first broad based international agreement concerning recognition of the 

intellectual property rights of foreigners in signatory countries was the Paris Convention 

of 1883.  It has been revisited and reconsidered six times since then, most recently in

1967, and it was amended most recently in 1979.  195 countries, including virtually all 

those of commercial significance, are contracting states under the Paris Convention, or 

members of the “Union.”  The text of the treaty, as well as a list of the member countries 

of the Union is available at http://www.wipo.int/treaties/en/ip/paris/ The basic tenets of 

the Paris Convention have continued to this day as the fundamental principles of all 

industrial property recognition and protection. The term “industrial property” as used in 
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the Paris Convention, includes patents, trademarks, industrial designs, utility models (a 

kind of “small patent” provided for by the laws of some countries), trade names, 

geographical indications and unfair competition protection.  We will discuss primarily 

trademarks and patents.  The basic principles of the Paris Convention are:

NATIONAL TREATMENT—The principle of “national treatment” is basically 

that each member country will afford the same intellectual property rights to 

foreigners that it affords to its citizens.  Article 2(1) of the Convention provides 

that:

Nationals of any country of the Union shall, as regards the 

protection of industrial property, enjoy in all the other 

countries of the Union the advantages that their respective 

laws now grant, or may hereafter grant, to nationals, all 

without prejudice to the rights specially provided for by 

this Convention.  Consequently, they shall have the same 

protection as the latter, and the same legal remedy against 

any infringement of their rights, provided that the 

conditions and formalities imposed upon nationals are 

complied with.

Note that “national treatment” does not require reciprocal treatment.  A country 

need not provide foreigners any trademark or patent protection if it provides its 

own citizens none. It merely is not permitted to discriminate against foreigners.

This has been considered a significant weakness in the Paris Convention.

206



9
[1046475-1]

NO DOMICILE REQUIREMENT—The Paris Convention prohibits any 

contracting country from requiring that a foreign entity establish a domicile or 

permanent presence in a country as a condition to enjoying the protection of its 

patent and trademark laws.

RIGHT OF PRIORITY—The Paris Convention created the very important right 

of priority for foreign trademarks and patents.  Under the Convention, the filing 

date of a duly filed application in one of the countries of the Union can be claimed 

as a right of priority in another country any time within a specified time from the 

original filing date. The priority period for trademarks is six months and for 

patents it is one year. Under this right, a United States trademark or patent

applicant who files an application in another signatory country within the priority 

period of the US filing has priority in that country over anyone else who filed for 

the same mark or invention after the US filing date.

COMMON RULES – The Paris Convention also establishes a few common 

rules for intellectual property protection that all members must follow.  For patents, these 

include:

1. Patents granted in different member countries for the same invention are

independent of each other.  This means that one country’s grant of a patent does not 

obligate other countries to grant a patent.  Conversely, a patent cannot be refused, 

annulled or terminated in any member country because it has been refused, annulled or 

has terminated in any other country;

2. The inventor has the right to be named as such in a patent;

3. Certain restrictions on compulsory licenses under patents.
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For trademarks, these common rules include:

1. Each country has the right to regulate the conditions for filing and registration 

of marks by domestic law. Consequently, one country’s registration or refusal of 

registration is not binding on any other country;

2. Under the Paris Convention, each country may determine by its own laws the 

conditions for filing and registration of trademarks.  There is no centralized filing under 

the Convention.  Thus, in the absence of some other agreement, a trademark owner must 

file and register in each country where protection is needed. (Thankfully, there are some 

other agreements that provide for international filings to some extent.)

PROTECTION OF “WELL-KNOWN” MARKS--One other important 

provision of the Paris Convention (Article 6bis) requires the protection of “well-known” 

trademarks, even if they are not registered in a particular country.   Countries are required 

“to refuse or to cancel the registration, and to prohibit the use, of a trademark which 

constitutes a reproduction, an imitation, or a translation, liable to create confusion, of a 

mark considered by the competent authority of the country of registration or use to be 

well known in that country as being already the mark of a person entitled to the benefits 

of this Convention and used for identical or similar goods.”  Owners of well-known 

marks must be afforded at least five years from the registration of the offending mark in 

which to request cancellation, but the time in which prohibition of use of the offending 

mark must be requested is in each country’s discretion.

Interestingly, even though the United States is a signatory to the Paris Convention 

and Congress has ratified the treaty, the United States Court of Appeals for the Second 

Circuit has held that Article 6bis does not apply in the United States because the Paris 
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Convention is not a “self-executing” treaty, i.e., does not become U.S. law without some 

internal implementing legislation, and Congress has never passed any internal trademark 

legislation implementing Article 6bis.  ITC Limited v. Punchgini, Inc., 482 F.3d 135 (2d 

Cir.), cert. denied, 128 S. Ct. 288, certified questions answered, 9 N.Y.3d 467, 850 

N.Y.S.2d 366 (2007), certified questions conformed to, 518 F.3d 159 (2d Cir. 2008).  

Accordingly, Congress needs to take some action to bring the United States into 

compliance with its treaty obligation.

B. The Madrid Agreement Concerning the International Registration of 

Marks

As noted, the Paris Convention did nothing to establish a centralized or uniform 

system for international filing and registration of trademarks.  In 1891, some of the Paris 

Union countries made an effort to do that in the Madrid Agreement, but still retained the 

principle of trademark territoriality—that trademarks and trademark protection only exist 

in individual countries.  The text and member countries of the Madrid Agreement can be 

found at http://www.wipo.int/treaties/en/registration/madrid/. The Madrid Agreement 

allows trademark registrants in member countries to secure registration in any other 

member countries they wish by filing an international application through the home 

country trademark office, with the International Bureau, today the World Intellectual 

Property Organization (“WIPO”) located in Berne.  Individual countries must, however, 

approve each country registration based on their own national laws, and oppositions can 

be filed in each individual country.  However, successful opposition in any one country 

does not vitiate registrations in other countries resulting from the application.  Thus, the 

Madrid Agreement provides a single place to file for multiple national registrations, but 
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the filing alone does not confer any substantive rights.  Thus, the mere existence of an 

“international” registration does not mean that it provides protection anywhere.  That 

must be determined through further inquiry.

Today, 55 countries participate in the Madrid Agreement, but the United States 

has never been one of them.  The United States has, however, acceded to the Madrid 

Protocol, discussed below.

There are several reasons why the United States and several other key countries

refused to join the Madrid Agreement, and they are important points for international 

lawyers to understand:

• It requires that a home country registration have issued before the 

international application can be filed.  This disadvantages US trademark 

applicants because the registration process in the US is more rigorous, and 

takes longer, than in most countries.

• Under the Madrid Agreement, individual countries have only 12 months in 

which to reject a registration requested in the international application.  The 

process simply takes longer in the US.  If the US undertook to examine 

Madrid Union applications in twelve months, it would have to give them 

priority over applications from its own citizens.

• The Madrid Agreement requires that “central attack” be allowed.  This means 

that if the home-country registration (on which the international registrations 

are based) is successfully attacked, in whole or in part, within five years of 

registration, all the protection resulting from the international application 

ceases completely.  This is unfair to United States trademark owners because 
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there are many more grounds to attack a registration available in the US than 

in most other countries.

• The Madrid Agreement does not require any use of, or intent to use, a

trademark before filing for registration.  Use based protection of trademarks is

a fundamental tenet of United States trademark law.

C. The Madrid Protocol

The Madrid Agreement could never establish a truly international trademark 

system because it was not acceptable to the United States and a handful of other 

important countries including the United Kingdom, Ireland, Denmark and Greece.  The 

WIPO continued to look for a solution that would bring these countries into the fold.  A 

promising 1973 attempt called the Vienna Trademark Registration Treaty was acceptable 

to the United States, but failed to gain enough support to be viable.

Finally, in 1989, a “Protocol Relating to the Madrid Agreement Concerning the 

International Regulation of Marks”, known as the “Madrid Protocol” was agreed upon. 

The Madrid Protocol was thought to be acceptable to virtually all the major players and 

the international trademark community thought that a true international trademark system 

was finally at hand.  The text of the Madrid Protocol and the countries adhering to it are 

available at http://www.wipo.int/treaties/en/registration/madrid_protocol/.

The Madrid Protocol treated a number of the problems that the United States had 

with the Madrid Agreement.  The principal differences between the Madrid Agreement 

and the Madrid Protocol are:

• APPLICATION BASED ON FILING—The Madrid Protocol allows an

international application to be based on the filing of a national trademark
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application, rather than the perfected national registration that the Madrid 

Agreement requires.  This helps ameliorate the disadvantage at which the 

Madrid Agreement placed United States trademark owners.

• MORE TIME TO REFUSE REGISTRATION—The Madrid Protocol 

gives each country named in an international application eighteen months in 

which to review and refuse registration, rather than the twelve months the 

Madrid Agreement affords.  This more fairly allocates the resources of the 

Unites States Patent and Trademark office.

• “CENTRAL ATTACK” LESS DRASTIC—Under the Madrid Protocol, if 

the basic national registration (or application) supporting the international 

application is successfully attacked, then the international registrations that 

stemmed from it may be converted into separate national registrations with an 

effective filing date as of the original international application’s filing date.  

Under the Madrid Agreement, these international registrations are simply 

wiped out.  This diminishes the draconian effect of “central attack.”

• FEES IN EACH COUNTRY—The Madrid Protocol allows each national 

trademark office to charge its national filing fee for examining applications 

made via an international application.

The Madrid Protocol gained significant acceptance and today has 101 contracting 

countries.  The number grows virtually every year.  The member countries include the 

United States.  The U.S. was quite late in joining, however.  Efforts throughout the ‘90s 

to have Congress ratify the Madrid Protocol repeatedly failed.  This was not due to any 

substantive problem the United States had with the trademark provisions of the treaty.  
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Until 2000, the failure to ratify was based on the State Department’s opposition to a 

treaty provision that gave the European Union, as an entity, a vote in future debates over 

the treaty in addition to the votes of the constituent EU countries.  The United States 

objects on principle to this “extra” vote for a non-country.  Compromise on this issue was 

reached when the EU agreed that it would never vote against the United States on any 

matter.  Two years later, in 2003, the United States finally ratified the Madrid Protocol.

Although the Madrid Protocol is now available to U.S. trademark owners it has 

not become as widely used as expected.  The reasons are not clear.  Perhaps it has just not 

caught on yet.  One drawback to use of the Madrid Protocol for U.S. trademark owners is 

the requirement that the U.S. description of goods and services be used in the 

international application.  The U.S. Patent & Trademark Office typically requires a more 

specific description that many other countries.  This means that international protection 

based on a U.S. application or registration may give narrower international protection 

than could be obtained by filing individual country applications or a European 

Community trademark application covering the entire European Union.  However, this is 

not relevant in every case and is not sufficient to explain why the Madrid Protocol is less 

used than expected.

It must be noted that the Madrid System (as the Madrid Agreement and the 

Madrid Protocol, together, are known) is not the only way to protect trademarks 

internationally.  Marks may also be protected through individual country registrations and 

multi-country registrations such as the Community Trademark covering the entire 

European Union.  Sometimes the Madrid System is simply not available.  For example, 

few American countries other than the United States, and few Asian countries, participate 
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in the Madrid System.  This is changing.  Latin America is becoming increasingly 

receptive to the Madrid System. Colombia and Mexico have joined. Brazil has taken 

steps to join. Canada is also supposedly joining, but the timing keeps getting pushed 

back.  In January 2014 Canada tabled further consideration of joining the Madrid System 

so that it could overhaul its trademark laws, by, among other things, adopting the system 

of International classification of marks that almost all other countries use, known as the 

Nice Agreement.

Where more than one method of international registration is available, the proper 

choice requires an evaluation of many factors by an experienced trademark practitioner.  

These factors are beyond the scope of these materials.

D. The Pan American Convention

Although it applies to only a handful of Latin American countries, the Pan 

American Convention of 1929 contains some important special trademark rights 

applicable to member countries that international lawyers should know about.  The Pan 

American Convention consists of two separate agreements, the “Convention for Trade 

Mark and Commercial Protection,” and a Protocol on Inter-American Registration of 

Trade Marks.  Fourteen Western Hemisphere countries, including the United States, but 

notably not Canada, participated in this convention.  The United States renounced the 

Protocol portion of the Convention in the mid-1940s.

The “Convention for Trade Mark and Commercial Protection” agreement remains 

in force and has gained new significance for trademarks as a result of the ITC decision 

referred to above, which held that the well-known mark protection of Article 6bis of the 

Paris Convention does not apply in the United States because Congress never passed any 
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implementing legislation.  Articles 7 and 8 of the Pan American Convention provide 

some potentially very important protection not only for “well known” marks, but also for 

other marks used in a signatory country, but not yet in actual use, or otherwise protected, 

in the United States.

If the ITC decision is followed by other Circuit Courts of Appeals, and Article 6bis 

of the Paris Convention does not apply in the United States, then the little-known 

provisions of Articles 7 and 8 of the Pan American Convention will assume far greater 

importance for trademark owners in the United States and the Latin American countries 

that are parties to the treaty.  The parties are Columbia, Cuba, Guatemala, Haiti, 

Honduras, Nicaragua, Panama, Paraguay and Peru. The protections of the treaty are 

available not only to nationals of these countries, but also to “domiciled foreigners who 

own a manufacturing or commercial establishment or an agricultural development in any 

of the contracting states.”  In addition, the benefits of Article 7 are available to “[a]ny 

owner of a mark protected in one of the contracting states.” Thus many trademark owners 

that are not nationals of a party to the treaty, but have protected their mark in a country 

that is a party, will be able to invoke the treaty provisions in another country that is a 

party.

Article 7 of the Pan American Convention provides:

Any owner of a mark protected in one of the contracting states in 

accordance with its domestic law, who may know that some other person 

is using or applying to register or deposit an interfering mark in any 

other of the contracting states, shall have the right to oppose such use, 

registration or deposit and shall have the right to employ all legal means, 
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procedure or recourse provided in the country in which such interfering 

mark is being used or sought, and upon proof that the person who is using 

such mark or applying to register or deposit it, had knowledge of the 

existence and continuous use in any of the Contracting States of the mark 

on which opposition is based upon goods at the same class, the opposer 

may claim for himself the preferential right to use such mark in the 

country where the opposition is made or priority to register or deposit in 

such country, upon compliance with the requirements established by the 

domestic legislation in such country and by this Convention.

Article 8 states:

When the owner of a mark seeks the registration or deposit of the mark in 

a Contracting State other than that of origin of the mark and such 

registration or deposit is refused because of the previous registration or 

deposit of an interfering mark, he shall have the right to apply for and 

obtain the cancellation or annulment of the interfering mark upon 

proving, in accordance with the legal procedure of the country in which 

cancellation is sought, the stipulations in Paragraph (a) and those of either 

Paragraph (b) or (c) below:

(a)That he enjoyed legal protection for his mark in another of the 

Contracting States prior to the date of the application for the 

registration or deposit which he seeks to cancel; and

(b) That the claimant of the interfering mark, the cancellation of which 

is sought, had knowledge of the use, employment, registration or 
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deposit in any of the Contracting States of the mark for the specific 

goods to which said interfering mark is applied, prior to the adoption 

and use thereof or prior to the filing of the application or deposit of the 

mark which is sought to be cancelled; or

(c) That the owner of the mark who seeks cancellation based on a 

prior right to the ownership an use of such mark, has traded or trades 

with or in the country in which cancellation is sought; and that goods 

designated by his mark have circulated and circulate in said country 

from a date prior to the filing of the application for registration or 

deposit for the mark, the cancellation of which is claimed, or prior to 

the adoption and use of the same.

The protections these Articles grant are, in fact, somewhat broader than, or at least 

different from, the well-known marks protection of Article 6bis. The availability of 

protection is based not on the fame of the foreign mark, but on the usurper’s knowledge 

of that mark. Thus, even if the foreign mark is not well known to the public, the foreign 

owner would be entitled to protection if the usurper knew of the mark. It is arguable 

that Articles 7 and 8 leave a gap in famous mark protection because, in theory, they 

would not apply to a famous mark that the usurper did not happen to know about 

before he or she adopted it. In practice, however, any such gap is doubtful. Decisions 

applying these articles typically rely, at least in part, on a mark’s fame within the 

jurisdiction as circumstantial evidence that the usurper knew of the mark’s use outside 

the jurisdiction.
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Further, Articles 7 and 8 are not vulnerable to the reasoning the Second Circuit 

used to preclude application of Article 6bis of the Paris Convention in the ITC case – that 

the treaty is not self-executing and Congress has never enacted implementing legislation.  

The U.S. Supreme Court has expressly held that the Pan American Convention is 

self- executing and became U.S. law upon ratification without the need for 

implementing legislation.

E. The Patent Cooperation Treaty

The Patent Cooperation Treaty, or PCT, established in 1970, amended in 1979 

and modified in 1984 and in 2001, does not grant any international protection for patents.  

Rather, it facilitates filing for patent protection for an invention simultaneously, or during 

a specified period, in a number of countries by filing an “international” patent 

application. Anyone who is a national or resident of a PCT member country may file an 

international application under the PCT. The application can be filed with the individual 

national patent offices where protection is sought, or with the International Bureau of the

WIPO in Geneva, which will transfer it to each national office. The text of the PCT and a 

list of its member countries is available at 

http://www.wipo.int/treaties/en/registration/pct/. Today 152 countries are PCT 

signatories.

If the applicant is a national or resident of a country which is a party to the 

European Patent Convention, the international application may also be filed with the 

European Patent Office (the “EPO”).  The same is true for certain African and other 

multi-country patent agreements, which have their own centralized patent offices.
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After a PCT application is filed, it undergoes a so called “international search” by 

one of the member country patent offices.  The results are provided to the applicant, 

along with a preliminary opinion on patentability.  The applicant may then revise his or 

her application accordingly or withdraw it.  If it is revised, the applicant can obtain 

further review of the application as amended through an international preliminary 

examination.

If the PCT application is not withdrawn, it is then published by the International

Bureau.  The applicant has a period of thirty months (with some exceptions) in which to 

decide which particular countries from which he or she wants to seek a patent.  The 

patent is then prosecuted in each such country by local counsel or patent agents.

The advantages of using the PCT include:

• An extra period of time up to 18 months over what the Paris Convention

provides for to decide whether to seek protection in particular countries;

• A uniform format for applications that will not be rejected for failure to

comply with a particular local requirement;

• The benefits of the international search report and opinion to evaluate the

chances for success generally;

• The opportunity to amend and reevaluate the application at the

International Bureau level before it goes to national patent offices;

• World-wide notice of the claimed patent through international publication.
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International Intellectual Property Protection: 

Trademarks 
Patents 

L. Donald Prutzman 
Tannenbaum Helpern Syracuse & Hirschtritt LLP 

INTELLECTUAL PROPERTY 

• International Agreements Often Relate to Intellectual Property or Contain
Provisions Concerning Intellectual Property.

• Primarily:
– Trademarks
– Patents
– Copyrights

2 
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TRADEMARKS 

• A Word, Name, Symbol or Device used to distinguish one person’s goods or 
services from others. 

• Indication of Origin—even if unknown 
– Brand Name 
– Slogan 
– Logo 

• Protectable Indefinitely as Long as Used  

3 

Trademarks, Copyrights and Patents 

4 
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PATENTS   

• Limited Monopoly to an Inventor 
• Gives the right to exclude others from making, using or selling 
• Requires full disclosure of invention 
• Granted for relatively short periods—20 years in U.S. 

5 

COPYRIGHTS 

• Protects original work of authorship fixed in a tangible medium 
– Textual 
– Graphic 
– Musical 
– Audiovisual 
– Computer Code 

• Grants a bundle of exclusive rights, typically  
– Copying 
– Distribution 
– Display 
– Performance 

• Relatively long period of protection—Author’s life plus 50 to 70 years. 
 

6 
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INTERNATIONAL PROTECTION OF TRADEMARKS AND 
PATENTS 

• Intellectual property derives value from protection—not valuable in a given 
jurisdiction if not protected there 

• Lawyers need to know how IP is protected internationally even if not 
practicing IP law specifically. 
– E.g., warranties that given IP is valid and enforceable in the jurisdictions of 

importance 

• Theories of International Protection 
• Overview of Principal International Agreements on IP Protection of 

Trademarks and Patents 
• Still necessary to perform searches and consult foreign counsel 

 

7 

THEORIES OF INTERNATIONAL PROTECTION 

• Each jurisdiction has sovereignty over its territory 
• Efforts to harmonize or set standards for IP protection must be by treaty—

typically multilateral treaties 
• Two competing general theories 
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TERRITORIALITY 

• IP rights exist separately under each country’s laws and run only to borders 
of each country. 

• IP has separate legal existence in each country. 
• Where Territoriality is the governing principle, some action in each 

jurisdiction is generally required for protection there. 

9 

UNIVERSALITY 

• Countervailing theory 
• IP protected in one country should be afforded protection in all—at least all 

that agree to provide it. 
 

10 
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APPLICATION OF THEORIES 

• Territoriality—Trademarks and Patents 
• Universality—Copyrights 

11 

INTERNATIONAL AGREEMENTS 

Efforts to negotiate broad international agreements relating to IP began in 
the late 19th Century and are still ongoing. 
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Paris Convention for the Protection of Industrial Property 

• First broad based agreement concerning trademark and patent rights of 
foreigners 

• Established fundamental principles 
• Signed at Paris in 1883 
• Six revisions, most recently Stockholm in 1967.  Amended in 1979 
• 195 countries have joined the Paris “union” 

13 

Paris Convention—Fundamental Principles 

• NATIONAL TREATMENT — Each member country will afford the same IP 
rights to foreigners that it affords to its own citizens.  Article 2(1).   
– Does not require reciprocal treatment 
– A country need not provide foreigners any TM or patent rights if it provides its 

own citizens none. 
– Considered a weakness 

14 
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Paris Convention—Fundamental Principles for Trademarks 

• NO DOMICILE REQUIREMENT— 
– Prohibits any country from requiring that a foreigner have a domicile or 

permanent presence in a country as a condition to enjoying the protection of its 
trademark laws 

• RIGHT OF PRIORITY— 
– The filing date of an application in one country of the Union can be claimed in 

another country of the Union within  
• Six months of the original filing date for trademarks 
• One year of the original filing date for patents 

 

15 

Paris Convention—Right of Priority 

• Priority right can “bite” US Trademark owners 
because it is possible for a later filed application 
based on a foreign mark to be accorded priority 
over your earlier filing. 

• Priority can also “bite” patent owners because 
the U.S. has switched from a  “first to invent” rule 
to a “first to file” rule. 
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Paris Convention—Fundamental Principles 

• INDIVIDUAL NATIONAL FILINGS— 
– The Paris Convention provides for no centralized filing or reciprocal recognition.  

Each country sets its own laws (subject to “National Treatment”) 
– IP owner must file and register in each country where protection is desired 
– Setting common standards is the function of some later agreements 

• “WELL-KNOWN” MARKS— Article 6bis requires that member states protect 
“well-known” trademarks even if not registered.  

• Surprising 2007 decision in ITC v. Punchgini holds that Article 6bis does not 
apply in the US. 
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THE MADRID AGREEMENT 

CONCERNING THE INTERNATIONAL REGISTRATION OF MARKS 
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THE MADRID AGREEMENT 

• An 1891 effort by some Paris Union countries to establish a centralized, 
uniform system for trademark registrations. 

• Retained trademark territoriality--concept that trademarks exist only in 
individual countries.   

• International, not Supranational. 
• Allows registrants in member countries to secure registration in other 

member countries by filing an international application, through the home 
country office, with the International Bureau (today WIPO) in Berne. 
 

19 

THE MADRID AGREEMENT 

• Filing alone does not confer any substantive rights. 
• Individual countries approve each international registration based on own 

national laws. 
• Oppositions can be filed in any country. 
• But a successful opposition only affects registration in that country (other 

than the home registration). 
• 55 Countries participate in the Madrid Agreement. 
• But NOT the United States, although the US has acceded to the Madrid 

Protocol, to be discussed later. 
– Currently, the only way a US company can take advantage of the Madrid 

Agreement is to base an international registration on a registration by a foreign 
subsidiary located in a member country. 

 

20 

230



11 

US OBJECTIONS TO THE MADRID AGREEMENT 

• Requires a home country registration before an international application 
can be filed. 
– Disadvantages US trademark owners because US registration process is more 

rigorous and lengthy. 

• Only 12 months to reject registrations— 
– Not long enough for US process to work. 
– US would have to give priority to International Applications, at the expense of its 

own citizens, or issue registrations without adequate examination. 
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US OBJECTIONS TO THE MADRID AGREEMENT 

• CENTRAL ATTACK—Madrid Agreement requires that if the home country 
registration (on which the others is based) is successfully attacked, in whole 
or part, within 5 years of registration, all protection in all countries ceases.   
– Unfair to US trademark owners because there are many more grounds of attack 

on a registration under US law 

• Rights based on mere registration. 
– No requirement of use, or even intent to use before registration 
– Inconsistent with a fundamental tenet of US trademark law 
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THE MADRID PROTOCOL 

• The Madrid Agreement was unacceptable to a handful of other key 
countries in addition to the US 
– United Kingdom 
– Ireland 
– Denmark 
– Greece 

• WIPO worked hard for years to find a solution that would bring these 
countries into the fold 
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THE MADRID PROTOCOL 

• In 1989, a new agreement called the Madrid Protocol was reached. 
• Designed to treat the problems the US and other countries had with the 

Madrid Agreement. 
• Thought the solution was finally at hand 
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MADRID AGREEMENT v. MADRID PROTOCOL 

• APPLICATION BASED ON FILING—The Madrid Protocol allows an 
international application to be based on the filing of a national trademark 
application, rather than the perfected national registration that the Madrid 
Agreement requires.  This helps ameliorate the disadvantage at which the 
Madrid Agreement placed United States trademark owners. 

• MORE TIME TO REFUSE REGISTRATION—18 months instead of 12  
• “CENTRAL ATTACK” LESS DRASTIC—Conversion to national applications 
• Not wiped out as under the Madrid Agreement 
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US ACCESSION TO THE MADRID PROTOCOL 

• The Madrid Protocol has been widely accepted with 101 contracting 
countries today. 

• The US acceded in 2003. 
• Up and running at the PTO, but is not used as widely as expected. 
• Possible reason—US requires more specific descriptions of goods and 

services than other countries. 
• Other drawbacks to Madrid Protocol— 

– Little coverage in Latin America, but improving; 
– Spotty coverage in Asia. 

• Not at all clear that a Madrid Protocol International Application will always 
be the best strategy. 
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THE TRIPS AGREEMENT 

• All members of the WTO are bound by TRIPS. 
• TRIPS does not harmonize trademark law.  It merely sets minimum 

standards. 

27 

THE PAN AMERICAN CONVENTION 

• 1929 Agreement among 14 Western Hemisphere countries. 
• Has significance today in view of ITC decision questioning availability of 

Paris Convention famous mark protection in US. 
• Articles 7 & 8 provide potentially very important protection for marks used in 

other countries but not yet in the US. 
• Parties are Colombia, Cuba, Guatemala, Haiti, Honduras, Nicaragua, 

Panama, Paraguay, Peru & US. 
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Patent Cooperation Treaty 

• Established in 1970 
• No true “International” Protection; although an “international” application is 

filed 
• Can be filed in the member’s national patent office, EPO for member 

nationals, or with WIPO in Geneva. 
• Central processing, search and opinion on patentability 
• International publication 
• Usually 30 months to decide which countries. 
• Primary benefits 

– Extra 18 months over Paris Convention to decide where to prosecute. 
– Uniform format for national applications 
– Useful preliminary evaluation for chances of success. 
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On Sale Bar 

• The United States bars patent protection if the invention has been “on sale” 
for more than a year—Includes: 
– Advertising 
– Public Disclosures 

 

Most other countries have an immediate “on sale” bar 
 No patent protection if any disclosure of the invention before filing 
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THANK YOU! 

QUESTIONS??? 

L. Donald Prutzman 
Tannenbaum Helpern Syracuse & Hirschtritt LLP 
+1.212.508.6739 
prutzman@thsh.com 
Twitter: @donaldprutzman 
LinkedIn: http://www.linkedin.com/in/donaldprutzman  
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About Tannenbaum Helpern Syracuse & Hirschtritt 
Since 1978, Tannenbaum Helpern Syracuse & Hirschtritt LLP has combined a powerful mix of insight, creativity, industry 
knowledge, senior talent and transaction expertise to successfully guide clients through periods of challenge and opportunity. Our 
mission is to deliver the highest quality legal services in a practical and efficient manner, bringing to bear the judgment, common 
sense and expertise of well trained, business minded lawyers. Through our commitment to service and successful results, 
Tannenbaum Helpern continues to earn the loyalty of our clients and a reputation for excellence. For more information, visit 
www.thsh.com.  
 
900 THIRD AVENUE, NEW YORK, NY 10022 •  212-508-6700 •  WWW.THSH.COM •  Twitter: @THSHLAW 
 
© 2013  Tannenbaum Helpern Syracuse & Hirschtritt LLP 

Disclaimer 
The information presented in this presentation does not represent legal advice, which should come from a 
legal adviser with knowledge of specific facts and circumstances.  
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ALTERNATIVE METHODS OF DISTRIBUTION 

Prepared for the New York State Bar Association  

International Section Bridging the Gap 

June 14, 2018 

by Andre R. Jaglom*

 A manufacturer or other supplier seeking to distribute its goods or services internationally 
has an entire spectrum of distribution options available to it. These options carry varying costs and 
benefits, offer different advantages and disadvantages, and are regulated in different ways in 
different countries. Counsel advising a client on choosing among these options must understand the 
legal distinctions among the alternatives and the legal framework under which they will be 
regulated, both in the supplier’s home country and in the nations in which it will distribute. Qualified 
local counsel in foreign jurisdictions thus is essential. Equally important, counsel must understand 
the client’s business objectives and culture, so as to be able to select options that will best fulfill 
those objectives and are subject to restrictions that the client can adhere to, thereby minimizing the 
legal risks associated with meeting the business goals. 

A. Alternative methods of distribution --- Definitions.

1. Owned outlets 

 Perhaps the simplest approach – but not necessarily the best – to distribution abroad is the 
do-it-yourself method. A domestic manufacturer can set up shop in another country in which it 
wishes to market, hire employees, and act as its own importer and distributor in that country, either 
directly or through a wholly-owned subsidiary. A supplier electing this option bears all the costs of 
distribution, from start-up capital and facilities to employee costs, administration and risks of non-
collection from customers. It also subjects itself to full jurisdiction in the market country, may need 
to qualify to do business there and otherwise comply with national regulation of businesses, 
including restrictions that may apply to foreign-owned companies, will be subject to taxation on 
income and assets in the market country, and will have to comply with applicable employment laws, 
including, in some nations, onerous severance requirements in the event of termination. However, 
this approach does offer maximum control over distribution, as the supplier itself is in charge of its 
products and how they are marketed, presented and sold, at the cost, perhaps, depending on the 
employees hired, of reduced knowledge of local market conditions and sensitivity to local culture 
and customs. 

* Mr. Jaglom is a former Chair of the International Section of the New York State Bar Association, the Second Vice 
Chair Elect of its Business Law Section and a member of the New York City firm of Tannenbaum Helpern Syracuse & 
Hirschtritt LLP. His practice focuses on the distribution of goods and services, e-commerce, related mergers and 
acquisitions and dispute resolution, and cybersecurity and privacy regulation. 

©Andre R. Jaglom 2012, 2015, 2017 – All Rights Reserved.  For reprint permission contact the author at 
jaglom@thshlaw.com.

291



- 2 - 
[1046309-2]

2. Sales agents 

 Next on the spectrum of distribution options is the engagement of a local commercial agent. 
Such a sales agent does not take title to the goods; instead, it arranges sales on behalf of the supplier, 
which then makes the sales. Sales fulfillment, billing and collection, while the responsibility of the 
supplier, may also be delegated to the agent, which is also usually responsible for any product 
merchandising, and point of sale displays. Advertising and marketing in the market country could be 
assigned to either party, although typically the local knowledge of the agent makes it advantageous 
to give it charge of marketing, subject to the supplier’s global branding. Local costs are borne by the 
agent, which is compensated by a sales commission on the sales it arranges (and typically on all 
sales in the agent’s territory, even if arranged by the supplier). In many countries, the supplier will 
need to comply with the regulations imposed on those doing business there and pay income taxes, 
since the sales, while arranged by the agent, are legally made by the supplier, although delivery 
terms where title is transferred in the supplier’s home jurisdiction may avoid that need in some 
countries. The need to comply with market nation employment laws may vary by country and may 
depend on whether the agent is an individual or a corporate entity with its own employees. Control 
over the sales and distribution of its products is nearly as great, for the agent will be bound by 
contract to follow its principal’s directions. 

3. Independent distributors 

 Independent distributors, which buy from the supplier and resell in the market country at a 
profit, can offer local knowledge and experience and substantially reduced costs for the supplier, 
particularly where an established distributor takes on the supplier’s product line. Once the distributor 
takes title to the products, all sales and distribution costs in the local market are the distributor’s, 
making this perhaps the least costly option from the supplier’s perspective, although its reduced 
investment in the market country comes at the cost of giving up the distribution profit to the local 
distributor. The supplier generally will not be doing business in the market country, largely 
minimizing regulatory compliance costs and concerns over jurisdiction and taxation, although some 
countries do imposes taxes on payments to foreign suppliers for goods. Control over distribution is 
reduced, except to the extent the distributor can be bound by contract to follow the supplier’s 
instructions as to sales methods, distribution targets, merchandising and presentation. Advertising 
and marketing responsibilities can be assigned to the distributor, subject to global branding 
concerns, or retained by the supplier. 

4. Franchising

 Franchising is a method of distribution that, as defined in most U.S. jurisdictions, amounts to 
the use of independent distributors who are licensed to use the supplier’s trademarks, either in the 
business name itself or in the products sold, are required to follow a prescribed marketing plan or 
method of operation, and pay a franchise fee to the supplier.1 Notably, in New York, however, a 
franchise is formed where a fee is paid and either a trademark is licensed or a marketing plan 
prescribed, thus subjecting most trademark licenses to franchise regulation.2 In many U.S. 

1 See, e.g., Federal Trade Commission Franchise Rule, 16 C.F.R. §436.2(a); Calif. Corporations Code §§ 31005. 
2 N.Y. Gen. Bus. Law §§ 681(3). While the New York Department of Law will often grant exemptions for pure 
trademark licenses that do not carry other indicia of franchising, the need to seek such an exemption in 
circumstances that would go unregulated by franchise laws in most jurisdictions remains a trap for the unwary. 
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jurisdictions, franchises are regulated in one or both of two methods. Many jurisdictions require 
disclosure documents in a prescribed format, akin to a securities prospectus, to be provided to the 
franchisee, who is treated as an investor in the business. 3 Some jurisdictions regulate the substance 
of the relationship between franchisor and franchisee in a variety of ways, most notably by 
restricting the right of the franchisor to terminate the relationship – or even not to renew it on 
expiration of a stated term – except for statutorily limited good cause, often requiring a specified 
period in which the franchisee may cure any asserted default in performance of the franchise 
agreement 4 Jurisdictions that regulate franchising often require franchisors to submit to jurisdiction 
and appoint an agent for service of process in the market nation or state.5 The franchisor may also be 
subject to taxation on franchising income. 

 International regulation of franchising has grown swiftly in recent decades as well. 
Disclosure laws, relationship regulation, or both, now exist in Canada, Mexico and several Latin 
America countries, Europe, Asia and the South Pacific, and other regions.6

 As with independent distributors, control over the sale, distribution and presentation of 
products and services is by contract, with franchise agreements typically embodying detailed 
requirements – the prescribed marketing plan of the franchise definition – and often incorporating a 
operating manual that sets out in detail the required methods of operation imposed by the franchisor.  

 Costs are higher than for independent distributors, both because of the costs of regulatory 
compliance and administration to monitor franchisee compliance with the requirements of the 
franchisor’s marketing methods. These costs can be offset by franchise fees, which may be in the 
form of upfront fees that provide the franchisor with capital, as well as ongoing royalties on sales, 
which amount to a sharing of the distribution profit earned by the franchisee. 

5. Joint ventures 

 Not really a separate method of distribution, a joint venture can be established by a supplier 
with its distribution partner in the market country, whether the partner is an agent, distributor or 
franchisee, by having the local distribution entity owned in part by the supplier. Such equity can 
provide greater control through the ownership interest and board or management committee 
representation, although perhaps leading to jurisdictional and tax exposure. Foreign ownership may 
be restricted or regulated in some countries or industries. 

3 See, e.g., Federal Trade Commission Franchise Rule, 16 C.F.R. Part 436, available at 
http://www.ftc.gov/os/2007/01/R511003FranchiseRuleFRNotice.pdf; N.Y. Gen. Bus. Law §§ 680 et seq.; Calif. 
Corporations Code §§ 31000 et seq.; Arthur Wishart Act (Franchise Disclosure), R.S.O., c. 3 (2000). 
4 See, e.g., N.J. Rev. Stats. §§ 56:10-1 et seq.; Wis. Stats. §§ 135.01 et seq.
5 See, e.g., N.Y. Gen. Bus. Law §§ 686; Calif. Corporations Code §§ 31155; Arthur Wishart Act (Franchise 
Disclosure), R.S.O., c. 3 § 10 (2000). 

6 As of April 2017, the following countries have disclosure laws: Belgium, Brazil, France, Spain, Sweden and 
Taiwan. The following countries have relationship laws: Angola, Belarus, Estonia, Kazakhstan, Kyrgyzstan, 
Lithuania, Russia and Ukraine. And the following countries have both: Albania, Argentina, Australia, Azerbaijan, 
China, Georgia, Indonesia, Italy, Japan, Latvia, Macau, Malaysia, Mexico, Moldova, Mongolia, Romania, South 
Africa, South Korea, Tunisia, Turkmenistan, Vietnam and the Canadian provinces of Alberta, Manitoba, New 
Brunswick, Ontario and Prince Edward Island, Philip Zeidman, Presentation to ALI CLE Product Distribution and 
Marketing Course of Study, June 2015, updated April 2017. 
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6. Licensing manufacturing rights 

 Another option for manufacturer is simply to license a manufacturer in a target market 
country to use its intellectual property – whether patent, copyright, trademark or trade secrets – to 
make its products locally and sell them. While all the implications of licensing intellectual property 
are beyond the scope of this presentation, care must be taken by the licensor to maintain quality 
control over the finished product and the use of the intellectual property. Failure to do so can not 
only put the brand equity at risk, but also risk the loss of trademark protection. 7  Costs of licensing 
are relatively low, but for the costs of monitoring compliance with license terms, including quality 
control, and distribution profit is shared by means of royalty payments. Any national regulation of 
intellectual property licenses, including registration of the license in some nations, must be complied 
with, and there may be tax and jurisdictional implications in some countries. Of course, the scope of 
intellectual property protection in the market country must be considered, along with the risk of 
disclosure of trade secrets and know-how. 

7. Private label 

 Finally, the distribution of products by private label methods amounts to a reverse licensing 
arrangement, where a distributor or retailer in the market country distributes the supplier’s products 
under its own trademark. In essence, the supplier gives up its own brand name in exchange for the 
distribution muscle of its local partner, with the benefits of wider distribution and marketing inuring 
to the strength of the local partner’s brand, with supplier reaping no enhanced brand value. Control 
over sales, distribution and presentation, as well as marketing and advertising, are in the hands of the 
local brand owner, resulting in negligible distribution costs to the supplier, virtually no control save 
perhaps for sales and performance benchmarks in the contract, and benefits to the supplier are 
limited to its profits on sales of the product to the local brand owner.  

B. Advantages and disadvantages of each method. 

1. Costs and Control over Brand Image and Services 

 Each of the distribution methods discussed above carries with it varying costs and degrees of 
control over the brand image, distribution and sales methods used and presentation to the public, 
which have been discussed briefly above. In addition, the supplier can require distributors, agents, 
franchisees and licensees to provide certain services, such as product merchandising and point of 
sale display installation, warranty service, and the like, or may provide such services itself through 
owned outlets. In private label contexts, such services are generally in the discretion of the local 
brand owner. 

2. Control over resale prices 

 In addition, suppliers often desire to maintain control over the resale prices of their products, 
whether out of a desire to maintain brand image, to provide resellers with profit margins that allow 
for the provision of brand-enhancing services, or, on the other side of the coin, to maintain the price 
competitiveness of the products and avoid profiteering by resellers. Such control over resale prices is 
regulated differently by the antitrust and competition laws of different jurisdictions. So long as the 
supplier itself is making the sale, as with owned outlets and, in most jurisdictions, through a sales 

7 See, e.g., Kentucky Fried Chicken v. Diversified Packaging, 549 F.2d 368, 387, (5th Cir. 1977); Sheila’s Shine 
Products, Inc. v. Sheila Shine, Inc., 486 F.2d 114, 123-24 (5th Cir. 1973).
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agent, the pricing is unilateral and usually not problematic. But an agreement between independent 
entities in which the supplier regulates the resale prices of a distributor, franchisee or licensee, raises 
antitrust or competition law concerns. 

In general, U.S. antitrust laws, in the absence of monopoly power, are concerned with 
concerted action, not unilateral conduct. Moreover, concerted action among competitors – 
“horizontal” conduct – is generally considered per se unlawful, meaning that economic or other 
justifications will not be heard.  Until 2007, the same was true for vertical agreements – that is, 
agreements between buyer and seller – that set a minimum resale price for the affected product.  The 
Supreme Court overturned that rule in the landmark decision, Leegin Creative Leather Products, 
Inc. v. PSKS, Inc.8 Now all vertical agreements, whether related to pricing or to non-price matters 
such as territorial restrictions, are judged under federal law by the “rule of reason,” under which the 
court must determine whether the anticompetitive harm from the conduct is outweighed by potential 
competitive benefits.9 The proof required of a plaintiff in a rule of reason case is generally much 
greater, as are the costs of litigation. And even under Leegin, there are several situations in which 
resale price maintenance could be found to be anticompetitive, such as where resale price 
maintenance is initiated by dealers rather than suppliers; where most suppliers in an industry use 
resale price maintenance; and where either the supplier or dealer involved has market power. 

In addition, U.S. state antitrust laws do not always follow federal precedent. At least thirteen 
states “do not strictly adhere to federal precedent in developing and administering their own antitrust 
laws … [and] do not appear bound, or even likely, or follow Leegin’s interpretation of the Sherman 
Act as to [RPM].”10 Moreover, eleven states possess antitrust statutes that explicitly bar RPM 
programs.11 As a consequence, at least some state attorneys general are likely to continue to address 
RPM schemes under state law using the per se rule.12 Businesses should be hesitant to adopt RPM 

8 551 U.S. 877, 127 S.Ct. 2705 (2007).  It is worth observing that the Supreme Court took pains to observe that there 
were circumstances in which resale price arrangements would be found to be anticompetitive and unlawful. 
9 See generally Continental T.V. Inc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977). 
10 Id.
11 Id. (citing Richard A. Duncan, Alison K. Guernsey, Waiting for the Other Shoe to Drop: Will State Courts Follow 
‘Leegin’?, FRANCHISE L.J. 173, 174 (Winter 2008), available at http://www2.mnbar.org/sections/antitrust/Duncan-
Guernsey.pdf; Lindsay, Resale Price Maintenance and the World After “Leegin,” 22 ANTITRUST 32  (No. 1, Fall 2007) 
(ABA), available at http://www.dorsey.com/files/upload/antitrust_lindsay_fall07.pdf. Examples of state statutes 
prohibiting RPM include California (Cal. Bus. & Prof. Code § 16720(e)), Kansas (Kan. Stat. Ann. § 50-112), Maryland 
(Md Code Ann., Com. Law § 11-204(b)), and New York (N.Y. Gen Bus. Law § 369-a, rendering RPM agreements 
unenforceable).

12 For example, in March 2008, the State of New York filed an antitrust complaint against Herman Miller, Inc. in 
connection with the company’s resale price-fixing. “Although filed post-Leegin, in keeping with the New York Attorney 
General’s per se stance, the complaint pled only per se violations of Section 1 of the Sherman Act and the New York, 
Illinois, and Michigan antitrust statutes.” Herman Miller settled for $750,000 and agreed to a court order that prohibits it 
from agreeing on retail prices with its retailers, from passing on retail prices among its retailers, and from coercing its 
retailers to agree on a retail price. Additionally, Herman Miller must notify retailers of their right to set their own prices.
See State of New York, et al. v. Herman Miller, Inc., No. 08-CV-02977 (S.D.N.Y. March 21, 2008); FTC Approves 
Resale Price Maintenance Agreements under Rule of Reason But State AGs Appear Undeterred, Morgan Lewis antitrust 
lawflash (May 14, 2008); New York State Attorney General, Antitrust Bureau Feature release available at
http://www.oag.state.ny.us/bureaus/antitrust/feature.html.  A few years later, the Appellate Division, First Department, 
affirmed dismissal of a per se RPM claim brought by the Attorney General in New York v.Tempur-Pedic International, 
Inc., 2012 NY Slip Op 3557 (1st Dept. May 8, 2012).NY Slip Op 3557 (1st Dept. May 8, 2012), but that case was 
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programs in this environment, notwithstanding the widely held, but erroneous, belief that the 
Supreme Court made resale price-fixing lawful in Leegin. If an RPM program is to be implemented, 
counsel needs to review all the facts and determine whether any of the factors described by the 
Supreme Court in Leegin are present, or if there are other indications that the proposed program will 
have anticompetitive effects rather than enhancing interbrand competition. In addition, a careful 
analysis of the applicable state laws in each state in which the firm does business needs to be made, 
to avoid state enforcement and private actions under the state antitrust laws. 

 And, of course, outside the U.S., resale price maintenance may still run afoul of the 
competition laws of other jurisdictions. In Europe, non-compliance with prohibitions on resale price 
maintenance can have daunting consequences. For example, Greek retail giant Carrefour 
Marinopoulos SA faced a €12.5 million (US$16.1 million) fine in an investigation by Greek antitrust 
authorities for imposing resale price restrictions among members of its franchise network in 
violation of European Union competition laws.13

3. Ability to end the relationship 

 As indicated above, some states restrict the ability of franchisors to end a franchise 
relationship without statutorily-defined good cause. The same is true for non-franchise relationships 
in certain industries in many U.S. jurisdictions, notably alcoholic beverages, automobiles 
dealerships, gas stations and, in the Midwest farm belt, farm equipment.14 In other countries, 
restrictions on the termination of commercial agents, or mandatory compensation requirements, are 
not uncommon,15 and in some cases termination of independent distributors may also be regulated. 16 

The advice of local counsel is critical before a distribution relationship is entered into, so that an 
arrangement can be structured that offers the greatest ability to end an unsatisfactory relationship.

brought only under New York General Business Law § 369-a, and not under New York’s general antitrust law, the 
Donnelly Act, which the court did not consider. Moreover, the facts in Tempur-Pedic did not involve a true RPM 
agreement, but rather a unilaterally announced policy which resellers were free to reject at risk of no longer receiving 
Tempur-Pedic products, a practice long permitted under United States v. Colgate & Co., 250 U.S. 300 (1919). Thus the 
more general question of whether New York law will treat RPM under the rule of reason or continue to apply the per se 
rule remains unresolved.
13 See “Carrefour Marinopoulos Fined €12.5M for Price-Setting”, available at 
http://www.law360.com/web/articles/181155 (subscription required). 
14 See, e.g. 15 U.S.C. §§ 1221 et seq. (automobile dealers); 5 U.S.C. §§ 2801 et seq. (motor fuel); N.Y. Alc.Bev. 
Control Law § 55-c (beer); N.Y. Gen.Bus. Law §§ 195 et seq. (motor vehicles); N.Y. Gen.Bus. Law §§ 199-a et seq.
(motor fuel); Kan.Stat.Ann. §§ 16-1201 et seq. (farm equipment).
15 See, e.g., EC Commercial Agents Directive (86/653/EEC) (implemented by national legislation, e.g., "Gesetz zur 
Durchführung der EG-Direktiv zur Koordinierung des Rechts der Handelsvertreter” dated 23 October 1989 
Germany; Commercial Agents Regulations 1993 (UK)).
16 See, e.g., Law on the Unilateral Termination of Exclusive Distribution Agreements of Indefinite Duration, Act of 
July 27, 1961 (Belgium).
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APPENDIX OF KEY DISTRIBUTION CONTRACT TERMS 

The distribution agreement is the critical document defining the rights and obligations of the 
parties in any distribution relationship, and thus must be drafted carefully, with a full understanding 
of the business relationship intended and each party’s objectives. We can address here only a few of 
the key provisions. 

1. Product definition 

The contract should specify whether the distributor has the right to buy the supplier’s entire 
line or only specified products. The supplier may be given the right to reduce the range of products 
sold to the distributor, under certain specified circumstances. It is important to consider how broadly 
or narrowly to define the products, as well as the extent to which product characteristics may be 
changed. For example, a product definition tied to a trademark may leave a distributor without a 
product if the trademark is changed or a separate one adopted for new products. It is also necessary 
to decide whether to give the distributor an option or right of first refusal with respect to any new 
products the supplier may introduce in the future, or to require the distributor to handle such 
products. In addition, it may be important to specify whether different products or product lines are 
part of a single distribution agreement or are separable. In one case in which different product lines 
were included in separate product addenda, they were held to constitute separate franchises, so that 
the termination of one product line violated a state franchise law. This might not have been the case 
had the various product lines been part of a single franchise, since a substantial portion of the 
franchise would have continued.17

2. Exclusivity 

The distributor may be granted exclusive rights in the territory, or the supplier may sell to 
others.18  The distributor may require the supplier to provide protection against “gray market” 
imports from other distributors outside the Territory.19 Another option is to require distributors 

17 General Motors Corp. v. Gallo GMC Truck Sales, Inc., 711 F. Supp. 810 (D.N.J. 1989). Contra Central GMC 
Inc. v. General Motors Corp., 946 F.2d 327 (4th Cir. 1991).
18 A supplier’s express reservation of rights to sell to others has been held to defeat Puerto Rico dealers’ claims that the 
supplier’s sales to others had impaired its existing relationship in violation Law 75, Puerto Rico’s strict Dealers’ Act.
Graphics Supply, Inc. v. Polychrome Corp., BUS. FRAN. GUIDE (CCH) ¶ 11,192 (1st Cir. 1997) (not for publication); 
Vulcan Tools of Puerto Rico v. Makita USA, Inc., 23 F.2d 564 (1st Cir. 1994).
19 Alternatively, for trademarked goods, importation of goods bearing the trademark, even if genuine, can be blocked 
through the U.S. Customs and Border Patrol Service, provided the non-U.S. manufacturer is not affiliated with the U.S. 
trademark owner, under § 526(a) of the Tariff Act, 19 U.S.C. § 1526, which prohibits the importation of a product 
manufactured abroad "that bears a trademark owned by a citizen of … the United States and … registered in the U.S. 
Patent and Trademark Office." In addition, where the parallel imported goods are materially different from the U.S. 
goods in quality, features, warranty or the like, it may be possible to take action on a theory of trademark infringement 
where customer confusion is likely to result. See, e.g., Original Appalachian Artworks, Inc. v. Granada Electronics, Inc.,
816 F.2d 68 (2d Cir. 1987); Dial Corp. v. Manghnani Inv. Corp., 659 F. Supp. 1230 (D.Conn. 1987).
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selling outside their principal territory to pay a portion of their profits over to the distributor in 
whose territory the sale was made. The supplier may reserve the right to sell to certain types of 
customers (for example, “national accounts,” governmental customers or military bases) directly. 
Some national retailers insist on purchasing directly from the manufacturer, so reserving the right to 
make such sales may be critical. In such situations, the distributor may receive compensation for 
those sales in the form of a per unit or percentage “invasion fee.” 

The supplier should consider its own long-term goals before granting an exclusive territory 
to a distributor, particularly in relation to the supplier’s possible plans for direct marketing on the 
internet. One American Arbitration Association decision held that the establishment of a franchisee’s 
exclusive territory precludes internet sales by the franchisor to customers located within the 
franchisee’s territory.20 (Another arbitration panel came to the opposite conclusion, finding H&R 
Block’s internet offering of its tax preparation services did not unreasonably intrude on the 
franchisee’s operations and so did not violate the exclusive territory provisions of the franchise 
agreement.)21  Some state statutes for specific industries also preclude direct sales by suppliers on 
the internet, and the supplier should be aware of these state regulations when determining exclusive 
territories.22

3. Restrictions on Competition 

If the supplier will be providing valuable competitive information to the distributor, 
including information regarding customers and their needs, a restriction on competition by the 
distributor with the supplier during and after the agreement may also be advisable, particularly if 
trade secrets are to be disclosed to the distributor. Otherwise, a knowledgeable distributor could do 
substantial damage by selling competing products to the supplier’s customers. A review of local law 
is important here, as jurisdiction, differ widely in their treatment of such clauses, with some holding 
such restrictions to be entirely unenforceable.23

To be enforceable in the U.S., at least after the agreement ends, such clauses generally must 

There is much less ability to restrict gray market importation under a copyright theory. The Supreme Court held just this 
year, in Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct. 1351 (2013), that a copyright owner cannot exercise any control 
over a copyrighted work after its first sale, even if that first sale occurs abroad. Moreover, reliance on an insubstantial 
element of a product protected by copyright to attempt to block parallel imports may be held to be copyright misuse, 
which blocks enforcement of the copyright. Costco Wholesale Corp. v. Omega S.A., 2011 U.S. Dist. LEXIS 155893 
(E.D. Cal. 9 Nov. 2011). 
20 Emporium Drug Mart., Inc. of Shreveport v. Drug Emporium, Inc., AAA Case No. 71-114-00126-00(2000), reported
at BUS. FRANCH. GUIDE (CCH) ¶ 11,966.
21 Matter of Arbitration between Franklin 1989 Revocable Family Trust and H&R Block, Inc., BUS. FRAN. GUIDE
(CCH) ¶12,473 (December 31, 2002).  
22 See, e.g., Ford Motor Co. v. Texas Department of Transportation, 106 F. Supp. 2d 905, 2000 U.S. Dist. LEXIS 11666 
(2000) (W.D. Tex. 2000) (operation by Ford Motor Company of web site allowing prospective purchasers within the 
state of Texas to view previously owned vehicles and arrange for them to be viewed at a local dealer brought Ford within 
the statutory definition of a dealership, thereby violating the Texas law prohibiting a manufacturer from operating or 
controlling a dealership). 
23 See, e.g., Cottman Transmission Sys., Inc. v. Melody, 851 F. Supp. 660 (E.D.Pa. 1994) (Calif. law); Scott v. Snelling 
and Snelling, Inc., 732 F. Supp. 1034 (N.D. Cal. 1990). 
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be “ancillary” to the agreement and in furtherance of the agreement’s lawful purposes.24  Courts 
have applied a reasonableness standard in assessing whether a noncompete clause is enforceable, 
taking into consideration (i) the length of time,25 geographic area, and activities restricted; (ii) the 
hardship to the distributor; and (iii) the public interest.26

In all cases, it is critical to define precisely the competition that is prohibited. Rather than 
simply referring to “competing products,” it is important to define what is intended. To illustrate the 
potential spectrum, a distributor of craft beers might restricted from distributing other beverages, 
alcoholic beverages, beers, craft beers, craft beers from a specified country or region, or craft beers 
from a specified country or region in a specified style. Rather than allow a court to determine what 
“competing products” means along such a spectrum, it is best for the parties to define it themselves. 

4. Indemnification and Insurance 

A distributor typically will want protection against third party claims, in the form of an 
indemnification, insurance or both. Third party claims can include claims under a product warranty, 
product liability, and infringement of patents, trademarks or copyright, or claims by a prior 
distributor of interference. To the extent that the distributor also fabricates or assembles the product, 
incorporates it into another product or services it, the supplier may require the distributor to identify 
it for third party claims arising out of those activities. 

In examining this issue it is necessary to consider the nature of the product and the use 
(industrial vs. consumer), as well as the service or assistance which is given to a customer by the 
manufacturer or distributor.  The scope of indemnification should be spelled out, whether it covers 
all losses or only third party claims, as well as whether the indemnification includes attorneys’ fees 
and either the right or the duty to assume the defense of any claims, and whether it includes only 
proven claims or all allegations of covered claims. If insurance will be required of either party, the 
amount should be specified and the other party should be named as an additional insured. 

5. Termination 

The parties will generally wish to specify the basis on which the agreement may be 
terminated. Local laws may restrict these grounds.27 Among the issues to be considered are the 

24 See United States v. Addyston Pipe & Steel Co., 85 F. 271, 282 (6th Cir. 1898), modified and aff’d, 175 U.S. 211 
(1899) (“[N]o conventional restraint of trade can be enforced unless the covenant embodying it is merely ancillary to the 
main purpose of a lawful contract, and necessary to protect the covenantee in the enjoyment of the legitimate fruits of the 
contract, or to protect him from the dangers of an unjust use of those fruits by the other party”).
25 A case in New York held that a one year non-compete clause was unreasonable in duration as applied to an editor for a 
technology information publication, because of the speed at which the Internet industry moves.  In that context, the court 
held, one year is “several generations, if not an eternity.” Earth Web, Inc. v. Schlack, 71 F. Supp. 2d 299, 316 (S.D.N.Y. 
1999).
26 See, e.g., Interstate Automatic Transmission Co. v. W.H. McAlpine Co., 1981 WL 2193, 1982-1 TRADE CAS. (CCH) 
¶ 64,538 (N.D. Ohio 1981); see generally RESTATEMENT OF CONTRACTS § 514 (1932). Post-term noncompete clauses 
have been upheld if they are short in duration and in a limited geographic area.  See, e.g., Wilkinson v. Manpower, Inc.,
531 F.2d 712 (5th Cir. 1976) (in a six-county area; for two years); Meineke Discount Muffler Shops, Inc. v. Bleier, Civ. 
Act. No. H-80-2495 (S.D. Tex. 1981) (25-mile radius of former shop; for one year); Shakie’s, Inc. v. White, No. 77-106, 
slip op. (E.D. Mo. 1977) (within 30 miles of the franchised location; for one year); Snelling & Snelling, Inc. v. Dupay
Enters., Inc., 125 Ariz. 362, 609 P.2d 1063 (1980) (within 35 miles of franchised location; for three years).
27 See, e.g., Cal. Bus. & Prof. Code § 20020 et seq.
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following:

a. Without Cause. May either party terminate without cause? If so, this should be 
explicitly stated.28

b. Performance Standards. The inclusion of mandatory performance standards 
appropriate to the product, industry and territory may be desirable. They can be stated in 
dollar or local currency terms, unit terms, as a percentage of average regional or national 
performance, in terms of market share, or on some other basis. Sales figures are generally 
better for the supplier and worse for the distributor than purchase requirements; the latter, if 
they force a dealer to buy more product than it can sell, might be deemed a franchise fee. 
Moreover, if achievement of standards results in automatic renewal, standards based on 
purchases rather than sales allows the dealer to obtain a renewal by buying into inventory 
without genuinely building a larger market for the product. If the intent is to allow the 
supplier to terminate or not renew if minimum standards are not met, this should be 
explicitly set forth.  Distributors will wish to make clear that termination is the only remedy 
for failing to meet the standard and that there is no liability for damages as a result of any 
shortfall.  Similarly, the supplier may wish to provide for a right to terminate if the parties 
cannot agree on new minimum standards for a renewal term, while distributors should resist 
such a provision. 

Courts may examine the reasonableness of performance standards.29 The supplier, in 
setting the standards, thus should be prepared to exercise the right to terminate consistently 
among those who do not meet the standard.30 An alternative is to provide for the right to add 
additional distributors (i.e., to terminate the distributor’s exclusivity) if performance levels 
are not reached.31

c. Other Breaches. The parties should specify what breaches justify termination and 
when, if ever, the party in breach is to be afforded an opportunity to cure, and in what period. 
 It may be prudent to stipulate that certain breaches are agreed to be noncurable. 

d. Changes in Ownership and Control. The supplier may provide that a change in 
ownership, management, or control of the distributor justifies termination. Some conditions 
might be included. For example, termination might be permitted upon a transfer of some 
percentage of the ownership of one or the other party or upon the replacement of specified 
officers. 

e. Financial Problems. The supplier may wish to terminate if the distributor is 
financially unstable. The triggering event can include liens (other than routine financing 

28 But see notes 4 and 5 above and accompanying text.
29 See, e.g., R&R Assocs. of Connecticut, Inc. v. Deltona Corp., BUS. FRAN. GUIDE (CCH) ¶ 7526 (D. Conn. 1980); see
generally E. Spalty and T. Dicus, Risky Business: Franchise Terminations for Failure to Meet Performance Quotas,
FRANCH. L.J., Spring 1987, at 1. 
30 See, e.g., Marquis v. Chrysler Corp., 577 F.2d 624, 632-33 (9th Cir. 1978) (the selective enforcement of an unrealistic 
quota may violate the federal Automobile Dealer’s Day in Court Act).
31 This option may not be available in some industries in some states where the practice of “dualing” may be prohibited. 
See, e.g., Ga. Regs.  §560-2-5.02 (Alcohol Beverage Control regulations).
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liens), insolvency, the inability to pay debts as they become due, or bankruptcy. Note that if 
the agreement has not been terminated before a bankruptcy filing, section 365 of the U.S. 
Bankruptcy Code will allow the distributor the option to reject the contract or to affirm it and 
so prevent termination unless independent grounds for termination exist apart from the 
bankruptcy.32 This suggests providing for a right to terminate for insolvency prior to 
bankruptcy, although to terminate for insolvency, the supplier may be required to have had 
knowledge of the insolvency at the time of termination.33

Finally, the distributor may wish to be compensated upon termination for the value of its lost 
distribution rights.  Suppliers will generally resist such compensation, although they should consider 
the benefit of an increased incentive for the distributor to invest in the brand if it knows it will be 
fairly compensated for the value of its distribution rights on termination, especially given that the 
incoming distributor should ordinarily be willing to pay fair value for the rights it is obtaining. The 
practice varies from industry to industry and from jurisdiction to jurisdiction. Beer distribution rights 
in the U.S. are regularly paid for on termination, and indeed such compensation is required by law in 
some states.34  In contrast, such compensation is atypical for wine and spirits, a distinction perhaps 
lacking in any internal logic. 

Assuming compensation is to be provided, the parties may wish to define the basis upon 
which it is determined. Fair market value, whether based on appraisal or economic analysis, or 
formulae based upon multiples of sales, gross profits, net profits or other factors, are all possibilities. 
If the distributor does not pay for the distribution rights initially, then compensation on termination 
might be based only on increases in value, sales or profits over the life of the distributorship.

32 11 U.S.C § 365.  A termination notice given before the bankruptcy filing, but effective afterward, generally will be 
given effect, so long as only the passage of time is necessary for the termination to become effective, i.e., there is no right 
to cure remaining after the time of filing. See Atlantic Richfield Co. v. Herbert, 806 F.2d 889 (9th Cir. 1986); Moody v. 
Amoco Oil Co., 734 F.2d 1200, 1212-13 (7th Cir. 1984).  But cf. In re Krystal Cadillac Oldsmobile GMC Truck, Inc., 142 
F. 3d 631, BUS. FRAN. GUIDE (CCH) ¶ 11,389 (3d Cir. 1998) (where termination was not effective until rejection of 
appeal by Pennsylvania Vehicle Board, and appeal was not rejected until after bankruptcy filing, franchise agreement 
was part of bankruptcy estate and subject to automatic stay).
33 See Bruno Wine & Spirits, Inc. v. Guimarra Vineyards, 573 F. Supp. 337 (E.D.Wis. 1983) (applying Wisconsin Fair 
Dealership Law).
34 E.g., N.Y. Alc. Bev. Law §55-c; New Jersey Malt Alcoholic Beverage Practices Act, N.J.S.A §§33:1-93.13 et.
seq.
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Owned Outlets 
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• Simple, do-it-yourself 
 

• Hire own employees, directly or through 
subsidiary 

Sales Agents 
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• Hire local agent 
• Agent: 

– Arranges sales, performs merchandising 
– Does not take title 
– Receives commission on sales 

• Agent or supplier: 
– Advertises and markets 
– Fulfills sales 
– Bills and collects 
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Independent Distributors 
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• Distributor buys from supplier 
 

• Takes title and resells at profit 

Franchising 
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• Essentially an independent distributor with 
specific elements: 
– License to use trademark in business name or 

products 
– Prescribed marketing plan or method of 

operation 
– Franchise fee 
– (Fee plus either of first two elements in NY) 

• Disclosure/registration requirements 
• Restrictions on termination, other aspects 
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Joint Ventures 
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• Partial ownership of foreign distribution 
partner 

 
• JV can be agent, distributor, franchise 

Licensing Manufacturing 
  Rights   
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• IP owner licenses manufacturer in target market 
– Patent, copyright, trademark or trade secrets 

• Manufacturer makes goods, sells them at profit 
• Licensor receives royalty 
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• Reverse licensing: Target market retailer 
distributes under own brand 

+/-: Costs & brand image control 
Owned outlets 
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Advantages Disadvantages 
• Bear all costs 

• Maximum control 
– Marketing 
– Presentation 
– Sales methods 
– Service 

• Retain all profits 

– Start-up capital 
– Facilities and equipment 
– Employees 
– Administration and overhead 
– Collection risk 

• Jurisdiction for liability 
• Taxation 
• Regulatory compliance 

– Foreign ownership restrictions 
– Qualify to do business 
– Employment laws 

• Less local knowledge? 
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+/-: Costs & brand image control 
Sales agents 
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Advantages Disadvantages 
• Regulatory compliance 

– Doing business through 
agent 

• Taxation? 
– Where is sale made? 

• Employment laws? 
– Could agent be deemed EE? 

• Cost of commissions 
• Barriers to and costs 

associated with 
termination 

• Local knowledge 
– Market conditions 
– Customs and culture 

• Agent bears local costs 
• Avoid employment laws? 

– Corporate agent with own EEs? 

• Options for allocating duties, 
costs 
– Advertising and marketing 
– Delivery, billing, collection 

• Risk of loss could mean not a 
true agent 

• Control through contract 

+/-: Costs & brand image control 
  Independent Distributors   
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Advantages 
• Local knowledge 

– Market conditions 
– Customs and culture 

• Local costs borne by 
distributor 

• Potential to avoid 
jurisdiction, taxation 

• Option to retain or assign 
advertising and marketing 
role 

Disadvantages 
• Give up distribution profit 
• Some nations tax payments 

to foreign businesses 
• Reduced control, except by 

contract 
• Potential liabilities and 

costs of termination 
• Possible protection to 

domestic distributors 
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+/-: Costs & brand image control 
  Franchising   
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Advantages 
 
• Similar to independent 

distributor advantages 
• Franchise fee may 

provide working 
capital/income 

• Control though 
marketing plan, contract 

Disadvantages 
 
• Give up some distribution 

profit (but franchise fees) 
• Some nations tax payments 

to foreign businesses 
• Regulatory compliance vs. 

lack of regulation 
• Administrative costs to 

monitor franchisees 
• Risk of poor performance 

+/-: Costs & brand image control 
  Joint Ventures   
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Advantages 
 

• Same pluses as form 
used 

• Added control through 
ownership, management 
rights 

Disadvantages 
 

• Same minuses as form 
used 

• Potential jurisdictional 
and tax exposure 

• Some nations restrict 
foreign ownership 

• Beware of minority 
protection 
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+/-: Costs & brand image control 
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Licensing manufacturing rights 
Advantages Disadvantages 

• Very low cost 
• Royalty income 

• Cost to monitor license 
compliance, especially QC 
– Risk to brand equity, TM 

• Risk of lax IP enforcement 
in target country 

• License registration? 
• Foreign payment 

restrictions? 
• Loss of distribution profit 
• Reduced control, except by 

contract 
  •  Tax Implications   

+/-: Costs & brand image control 
Private Label 
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Advantages 
 

• Minimal costs 
• Partner s distribution 

strength and scope 

Disadvantages 
 

• No brand equity 
• No control over 

marketing, sales or 
service 
– Can have performance 

standards 

• Potential consumer 
protection liability 
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+/-: Control of resale prices 
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• Reasons for control 
– Brand image 
– Enhance profit margin for services 
– Cap profit margin for competiveness 

• Regulation of RPM 
– Varies by jurisdiction, even within US 
– Europe prohibits (pressure to comply with suggested 

resale price) 
– Latin America: Relative monopolistic practice 
– Leegin: US Supreme Court applies rule of reason 

• But anticompetitive in some circumstances 

– States may differ: NY, CA, NJ, MD, others 
  –  Generally OK if unilateral – supplier makes resale    

+/-: Control of resale prices 
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RPM Permitted 
• Owned Outlets 
• True Agents 
• Controlled joint venture 

RPM Restricted 
• Independent 

distributors 
• Franchisees 
• Licensees 
• Minority joint venture Alternative methods 

Colgate policy: Unilateral condition for dealing 
Minimum Advertised Price policy 

-- Condition for dealing 
-- Condition for co-op payments 
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+/-: Termination Rights 
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Unrestricted 
Subject to contract terms: 
• Owned outlets 
• True agency in US 

– Some payment requirements 

• Most independent 
distributors 
– But Belgium 

• Some franchises 
• Most licenses 

Restricted 
• Agents in EU (Mandatory 

compensation – Dir 86/653/EEC) 
• In L.A by operation of law or old 

contracts prior to legal 
amendments 

• Some U.S. franchises 
– Notably CA, NJ, WI, PR, VI 

• Some industries, some states 
– Beer, wine, spirits 
– Auto dealers, gas stations 
– Farm equipment 
– Others 

+/-: Termination Rights 

© 2012, 2015, 2018 Andre R. Jaglom 
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• Typical restrictions: 
– Good cause – narrowly defined 
– Right to cure 
– Right to renew 
– Injunctive relief 

• May need to show irreparable harm 
– Fair market value of distribution rights 
– Unilateral modifications or certain 

discretionary prerogatives 

312



5/14/2018 

11 

Lessons 
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• Differences are very fact-based and vary by 
jurisdiction 

• The time to plan is before selecting a method of 
distribution 

 

Get knowledgeable local counsel 
early 

Key Contract Provisions: 
Product Definition 
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• Specified products only 
• All products under specified TMs 
• All products meeting specifications 
• Right of first refusal for new products 

–Same TM 
–Other TM 

• Single agreement for all products 
• “Most favored” provision 
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Key Contract Provisions: 
  Exclusivity   
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• May supplier sell to others in territory 
• May supplier sell directly in territory? 
• Protection against gray market imports? 
• Profit passover or invasion fees 
• Reserved customers or categories 

– National or regional accounts 
– Invasion fees 

• Internet sales 

Key Contract Provisions: 
  Exclusivity   
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Distributors generally want exclusivity 
– Avoids free-riding 
– Allows coordinated marketing of portfolio 
– Focus is on interbrand competition with competing 

brands, not intrabrand 

Should suppliers want exclusivity? 
– Do you want distributors competing with each other 

or with your competitors? On price or other metrics? 
– Does product require investment in: 

• Marketing and promotional events 
• Education and other pre-sales service 
• Warranty or other service 
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Key Contract Provisions: 
  Restrictions on Competition   
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• Competing products restrictions 
– Need to define specifically 

• Beverages 
• Alcoholic beverages 
• Beer 
• Imported beer 
• German beer 
• Dark beers from Germany 
• Munich Oktoberfest style beers 
• Bottled Munich Oktoberfest style beers 

– During term v. post-term 

Key Contract Provisions: 
  Restrictions on Competition   
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• Ancillary to agreement’s purpose 
• Reasonable as to: 

– Duration 
– Geographic scope 
– Activities restricted 

315



5/14/2018 

14 

Key Contract Provisions: 
  Indemnification and Insurance   

© 2012, 2015, 2018 Andre R. Jaglom 
All rights reserved 

• Breaches 
• Product liability, recalls 

– Distributor modification, storage, handling 
• IP infringement 
• Claims of prior distributor 
• Proven claims v. alleged claims 
• Liability insurance 

– Amounts 
– Additional named insured 

Key Contract Provisions: 
  Termination   
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• Without cause where lawful 
• Performance standards 

– Sales v. purchases 
– Sales v. execution 
– Consistency of enforcement 

• Other breaches 
• Changes in ownership or control 
• Financial condition 
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Key Contract Provisions: 
  Termination   
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Notice 
– Cure periods 
Inventory repurchase 
– Mandatory 
– One party s option 
– Mutual option 
– As agreed 

• Non compete/Non solicitation 

Key Contract Provisions: 
  Termination   
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Compensation 
– Formula 

Sales multiple 
Profit multiple 
Others 

– Fair market value 
– Fair compensation encourages 

distributor investment 
– New distributor more likely to pay for 

rights 
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Key Contract Provisions: 
  FCPA Compliance   
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Foreign Corrupt Practices Act prohibits 
bribery of foreign officials, political 
parties, candidates 
Strict liability for acts of controlled joint 
venture 
Liability for 3rd party acts – e.g., agents, 
distributors – if knowledge 
– Constructive knowledge, willful blindness, 

deliberate ignorance 

Key Contract Provisions: 
  FCPA Compliance   
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Take steps before, in and after 
contract 
– Due diligence to vet potential partners 
– Contract provisions 

Representation that have not violated 
Agreement to comply – spell it out 
Reporting obligations, audit rights 
Subdistributors require due diligence, approval 
Provisions are material, ground for termination 

– Ongoing training, monitoring, audits 
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  Thank you   
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CONTACT: 
•Andre R. Jaglom/L. Donald Prutzman 
•Tannenbaum Helpern Syracuse & Hirschtritt LLP 
•Tel: 
•Email: 

+1.212.508.6740/+1.212.508.6739 
jaglom@thsh.com / prutzman@thsh.com 

•Twitter: @distributionlaw 
 

Disclaimer 
The information presented in this presentation does not represent legal advice, which should 
come from a legal adviser with knowledge of specific facts and circumstances. 

About Tannenbaum Helpern Syracuse & Hirschtritt 
Since 1978, Tannenbaum Helpern Syracuse & Hirschtritt LLP has combined a powerful mix of insight, creativity, industry knowledge, senior 
talent and transaction expertise to successfully guide clients through periods of challenge and opportunity. Our mission is to deliver the highest 
quality legal services in a practical and efficient manner, bringing to bear the judgment, common sense and expertise of well trained, business 
minded lawyers. Through our commitment to service and successful results, Tannenbaum Helpern continues to earn the loyalty of our clients 
and a reputation for excellence. For more information, visit www.thsh.com. 
 
900 THIRD AVENUE, NEW YORK, NY 10022  •  212-508-6700  •  WWW.THSH.COM 
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INTERNATIONAL TAX 
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International Tax: Challenges 

•Multiple Dimensions of International Tax 
•Residence: Individual & entity 
•Source of Income 
•Inbound vs. Outbound Taxation 
•FDAP vs. ECI 
•Treaties 
•Currency 
•Cross-border reorganizations 

Slide 2 
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Residence; Form of Entity 

•US citizens 
•Residence – green card holder; physical 
presence test 
•Corporations – place of incorporation 
•Trusts 
•Estates 
•Problem of partnerships 
•Check-the-box rules 

Slide  
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Source of Income 

• Interest 
• Dividends 
• Rents/Royalties 
• Services 
• Sale of goods – inventory/non-inventory 
• Other 
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FDAP 

•FDAP: Fixed or determinable annual or 
periodical income 
•Interest: Portfolio interest exemption 
•Dividends 
•Rents/royalties 
•Services 
•Miscellaneous other 

Slide 5 
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Withholding 

•General 30% rate 
•Tax Forms: W-8/W-9 
•Treaties 
•US real estate: FIRPTA 
•Partnership withholding 
•New rules re: sale of partnership interests 
•Foreign Account Tax Compliance Act (FATCA) 

 
 

Slide 6 
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ECI: Effectively Connected Income 

•Net income taxation 
•US trade or business 
•Treaties: permanent establishment 
•Agency 
•Problem of real estate; FIRPTA 
•Offshore securitizations: loan origination; 
insurance 
•Foreign corporations: branch profits tax 

Slide 7 
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Outbound taxation 

•Substantial changes under Tax Cut and Jobs 
Act (TCJA) 
•General principles 
•Worldwide taxation of all US persons 
•Foreign tax credits 
•Deferral: Less relevant due to TCJA 
 

 

Slide 8 
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Foreign Tax Credits 

•Foreign Tax Credits 
•FTC limitation; basketing 
•Indirect FTCs: Repealed (except for Subpart 
F/GILTI) 

 
 

 

Slide 9 
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Subpart F; PFICs 

•Current taxation of Subpart F income earned by 
controlled foreign corporations (CFCs) 
•CFCS: New attribution rules 
•US shareholders: New rules 
•Subpart F income 
•Foreign Personal holding company income: Interest, 

dividends, rents, royalties 
•Active income exceptions 
•Leases vs. service income 
 

Slide 10 
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Subpart F; PFIC (continued) 

•Related CFC exemption 
•Active financing exception 
•Foreign base company sales/services income 
•Section 956 
• Indirect credits for Subpart F/GILTI 
•PFIC: Passive Foreign Investment Company 
•Technical definition 
•Taxation of PFICs 
•Qualified Electing Fund (QEF)/Mark to Market 

(MTM) 
 

Slide 11 
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New Rules Under TCJA 

•Section 965: End of past deferral 
•245A: Territoriality? 
•Global Intangible Low-Taxed Income (GILTI) 
•Foreign-Derived Intangible Income (FDII) 
•Base Erosion and Anti-Abuse Tax (BEAT) 

Slide 12 
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Hot Topics 

•Transfer Pricing 
•Inversions 
•Outbound transfer of intangible assets 
•Debt/Equity Regulations 
•BEPS: Base Erosion and Profit Shifting 

Slide 13 
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Immigration Law

Thursday, June 14, 2018
5:10 – 5:40 pm

Careen Shannon, Partner, Fragomen, Del Rey, Bernsen & Loewy, LLP (New York)

The international movement of people across borders creates many challenges and issues for
immigrants, their places of origin, and their destination country. Learn the basics of U.S. 
immigration law, including the current posture and likely future developments and the most 
commonly used visa programs, to better advise your clients in this important area.

Topics:

1. Overview of U.S. immigration law and policy
2. Most commonly used visa programs for nonimmigrants
3. Employment-based and family-based immigrants
4. Humanitarian programs
5. Immigration considerations in corporate restructuring
6. Employment eligibility verification for employers
7. Compliance and enforcement
8. The critical need for lawyers in immigration court proceedings

CLE Materials:

1. U.S. Immigration Law Basics (PowerPoint presentation)
2. U.S. Immigration Snapshot (Fragomen handout)
3. Restrictive Practices Heat Map – Americas (Fragomen handout)
4. Restrictive Practices Heat Map – Europe (Fragomen handout)
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New York State Bar Association
Global Law Week – International Bridging the Gap CLE
June 2018

U.S. IMMIGRATION LAW BASICS

With You
TODAY

2

Careen Shannon
Partner
Fragomen, Del Rey, Bernsen & Loewy, LLP
New York, NY

Tel:      +1 212 891 7517
Email:  cshannon@fragomen.com

AGENDA

3

• Overview of U.S. immigration law and policy

• Most commonly used visa programs for nonimmigrants

• Employment-based and family-based immigrants

• Humanitarian programs

• Immigration considerations in corporate restructuring

• Employment eligibility verification for employers

• Compliance and enforcement

• The critical need for lawyers in immigration court proceedings

OVERVIEW OF U.S. 
IMMIGRATION LAW 

AND POLICY

4
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Trump Administration
IMMIGRATION PRIORITIES

5

The travel ban

• Funding for border and enforcement infrastructure and personnel, 
including a Southern Border wall

• Adopting a points-based migration system

• Implementing the Buy American, Hire American executive order

• Limiting family-based sponsorship to end “chain migration,” 
terminating diversity immigration program, terminating DACA

• Increased federal enforcement powers, including greater 
interagency and state/local collaboration

• Department of Homeland Security (DHS)
• United States Citizenship & Immigration Services (USCIS) 
• Immigration & Customs Enforcement (ICE)
• Customs & Border Protection (CBP)

• Department of Labor (DOL)
• Office of Foreign Labor Certification
• PERM Processing Centers
• National Prevailing Wage Center (NPWC)
• State Workforce Agencies (SWAs)

• Department of State (DOS)  
• Bureau of Consular Affairs
• U.S. Embassies and Consulates

Involved Government
AGENCIES

6

Immigration and Nationality Act 

Subsequent legislation

Agency regulations of DHS, DOL and DOS

State Department Foreign Affairs Manual 
(FAM)

Agency memoranda & operating procedures
• Not always consistent
• Frequent changes

Legal and Regulatory
SOURCES

7

MOST COMMON U.S. 
VISA PROGRAMS 

8
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• Foreign nationals coming to the U.S. temporarily

• Must retain residence abroad in most cases

• Some are permitted to have “dual intent” 
• May enter as a non-immigrant and pursue

permanent residence
• Available to H-1Bs and L-1s only

• “Alphabet Soup” of nonimmigrant classifications, 
from A to V

NONIMMIGRANTS

9

Business visitors (B-1) and tourists (B-2)

Professionals (H-1B, TN, E-3, H-1B1)

Intracompany transferees (L-1)

Treaty traders and investors (E-1 & E-2)

Persons of extraordinary ability (O-1)

Athletes and entertainers (P)

Students (F & M)

Trainees (J-1 & H-3)

NONIMMIGRANT VISAS

10

Most Common

• “Green card holders” = “permanent residents” = “immigrants”

• Foreign national is coming to U.S. permanently

• There are limits on the number of foreign nationals who can 
attain permanent residence in a given year

• 675,000 overall “flexible” cap on permanent immigration each year
• Cap does not include “immediate relatives” of U.S. citizens

• State Department’s monthly visa bulletin controls flow of 
immigrant visas, based on:

• Foreign national’s immigration category
• Foreign national’s country of birth
• Priority date: the date a preference petition or labor certification (if 

required) was filed on foreign national’s behalf
• Overall demand for immigrant visas, whether others with earlier priority 

dates are waiting in the queue

IMMIGRANTS

11

• Family-based
• Foreign national is sponsored by a qualifying family member who is a 

U.S. citizen or permanent resident
• Limited to 480,000 immigrant visas each year

• Employment-based
• Foreign national is sponsored by an employer on the basis of a job 

offer
• Foreign national may self-sponsor in some cases
• Limited to 140,000 per year

• Diversity visa lottery
• Foreign national enters online State Department lottery during 

designated timeframe
• If chosen, foreign national can submit permanent residence application 

the following fiscal year
• Limited to 50,000 each year

Bases of
PERMANENT RESIDENCE

12
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• Immediate relatives 
• Spouses and minor children (under 21) of U.S. citizens
• Parents of U.S. citizens 21 or over
• Not subject to immigrant visa quotas or waiting periods

• Other close family members of citizens or permanent 
residents, including:

• Unmarried sons & daughters (over age 21) of citizens
• Married sons & daughters of citizens
• Spouses, children & unmarried sons/daughters of permanent residents
• Brothers & sisters of citizens
• Subject to immigrant visa quotas and waiting periods

Family-Based
PERMANENT RESIDENCE

13

Two- or three-step process:

(1) Labor certification (where required)
• Filed with Dept. of Labor by employer on behalf of foreign national
• Processed under PERM system

(2) Immigrant preference petition
• Form I-140 immigrant worker petition filed by employer or, in some 

cases, by foreign national
• Processed by USCIS

(3) Adjustment of status or consular processing
• Adjustment or immigrant visa application filed by the foreign national 

and family members

Employment-Based
PERMANENT RESIDENCE

14

• Principal employment-based categories:

• EB-1: Priority workers

• EB-2: Advanced-degree professionals & persons of 
exceptional ability*

• EB-3: Professional, skilled & unskilled workers*

• Other employment-based categories for investors, religious workers

(* labor certification required)

Employment-Based
CATEGORIES

15

• Refugee resettlement

• Asylum

• Temporary Protected Status

• Violence Against Women’s Act (VAWA) visas

• T visas for trafficking victims

• U visas for certain victims of crime in the United States

PROGRAMS

16

Humanitarian
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IMMIGRATION 
CONSIDERATIONS

IN CORPORATE 
RESTRUCTURING

17

A corporate restructuring can present unique immigration 
challenges:

Human Resources and Mobility teams left out of restructuring 
plans until late in process, leaving little time for immigration 
filings (often, not enough time)

Access to information – key information necessary for 
immigration is considered "top-secret" by legal or business 
teams until too late

Employee stress levels increase substantially during a 
restructuring; the volume of questions increases and the 
queries become more demanding

CHALLENGES

18

Immigration

CONSIDERATIONS

19

Due Diligence

Transactional Work

Compliance Risks

Talent Retention and 
Future Needs

Key

The Deal
• What is the company doing?

The Employees
• What will this mean for the immigration-supported employee population?

The Timing
• What is the current status or stage of the deal? 
• What is the target closing date? Is there a different employee transfer date?
• When do immigration-supported employees need to be "in place“? 

Practical Details
• Globally, what countries are involved in the transaction?  
• How many immigration-supported employees are in each country? 

CONSIDER

20

Questions to
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EMPLOYMENT
ELIGIBILITY 

VERIFICATION

21

Immigration Reform and Control Act of 1986

• Obligations imposed on employers:
• Prohibits knowingly hiring or continuing to hire unauthorized workers 

• Employers may be liable for “constructive knowledge” 
(8 USC § 1324a)

• To verify the identity and employment eligibility of new hires post Nov. 
6, 1986 (8 USC § 1324a)

• Verification must be documented on Form I-9

• To avoid “immigration-related unfair employment practices” 
(8 USC § 1324b)

Statutory
AUTHORITY

22

• U.S. Citizenship and Immigration Service (USCIS), part of DHS, is 
the agency formulating the policies and publishing forms and 
regulations

• Immigration and Customs Enforcement (ICE), part of DHS, is the 
agency enforcing the regulations and imposing penalties against 
employers

• Immigrant and Employee Rights (IER) Section, USDOJ Civil Rights 
Division (formerly the Office of Special Counsel for Immigration-
Related Unfair Employment Practices), enforces the anti-
discrimination provisions and has independent ligation authority

• Various state and local agencies

Government Agencies
INVOLVED

23

List of
ACCEPTABLE DOCUMENTS

24
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Form I-9
SECTION 1

25

Most Common Errors on
SECTION 1

26

Name in wrong order

Address incomplete

Signature missing

Attestation not checked or 
number(s) not provided

Date of birth instead of 
current date, or date 
missing

Form I-9
SECTION 2

2727

Most Common Errors on
SECTION 2

28

Too many documents 
requested

or

List A, B, or C document 
information left blank

Document number or 
expiration date 
missing

Column B and C reversed
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Most Common Errors on
SECTION 2 (con’t)

29

Date of hire missing

Employer name, 
address, signature, 
or date missing

• Required for all employees with expiring work authorization
• Not to be confused with expiring documents
• New M-274 directs employers to use Section 3 instead of new form

• Permanent residents  
• Only reverify if employee presents temporary I-551 stamp
• Do not reverify after expiration of green card, even if status is “conditional”

• Refugees/Asylees
• Reverify only if employee presents EAD or I-94 “receipt”
• Do not reverify if employee presents List B and List C combination

• Practice tips 
• Have an internal reminder at least 90 days prior to expiration
• Use new I-9 form if old form has expired

30

REVERIFICATION

• Only reverify employment authorization

• Must reverify on or before date employee’s current authorization expires

• Section 3 can be used in certain circumstances instead of

Form I-9
SECTION 3

31

Most Common Errors on
SECTION 3

32

Reverification
not complete timely

Document provided was not acceptable 
or document title, number or expiration 
date missing or incomplete

Over-documentation 
(do not reverify identity)

Employer signature or date missing 
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• Employer must have a Form I-9 for every current employee (unless 
they were hired prior to November 7, 1986)

• Following employee’s termination, employer must retain I-9 for the 
later of

• 3 years from the date of hire or
• 1 year after the date of termination

Retention
OBLIGATIONS

33

ADMINISTRATIVE 
SANCTION DEBARMENT

Prohibits Federal 
Contracts for 1-3 years

Enacted by Executive 
Order on 02/13/1996

Hiring Violations 

Paperwork Violations Imprisonment,
Fines & Forfeitures

Felony and 
Misdemeanor

CRIMINAL 
PROSECUTION

ICE – Consequences of
HIRING UNAUTHORIZED WORKERS

34

PENALTIESPENALTIES

COMPLIANCE AND
ENFORCEMENT

35

• Presidential memos order more stringent vetting of applicants for 
immigration benefits

• Effective October 2017, in-person interviews required for all employment-
based adjustment of status applicants

• New State Department visa application questions for foreign nationals 
deemed heightened security risks

• Social media checks
• Extensive residence, employment and travel history
• Scrutiny of family members

• Planned National Vetting Center to facilitate interagency coordination of 
security screening

• Impact on applications for visas, permanent residence and admission to the 
United States not yet known

VETTING INITIATIVES

36

Applicant
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• Coordinated agency enforcement directives issued in April 2017:
• Increased investigation/enforcement collaboration among DHS, DOL, DOS and 

DOJ
• More DOL Wage and Hour audits
• Expansion of USCIS Fraud Detection and National Security (FDNS) worksite 

inspections to new case types
• Expected 400% increase in ICE I-9 inspections
• More DOJ investigations of immigration-related discrimination claims
• Proposed LCA revisions to require more information about employers and end-

clients
• Public campaigns to encourage reporting of suspected H-1B abuse and 

discrimination against U.S. workers

• Other areas of focus:
• Joint employer liability
• False statements on visa applications
• False claims

COMPLIANCE INITIATIVES

37

Worksite

• Trump Administration budget requests $23 billion for border security 
and enforcement:

• Increased border security infrastructure and personnel
• New and replacement border wall
• 2750 new Border Patrol agents and ICE personnel
• Increased detention capacity

• Greater enforcement cooperation with state and local law 
enforcement

• Rescission of Obama-era removal priorities

ENFORCEMENT INITIATIVES

38

Border and Internal

A FINAL WORD

39

• Evaluation of New York Immigration Family Unity Project 
(NYIFUP) shows dramatic difference in results in 
deportation proceedings if immigrant is represented

• Prior to NYIFUP, detained immigrants facing deportation 
without representation had only a 4 percent success rate

• Success rate for NYIFUP clients is 48 percent

• This represents an increase of 1,100 percent

IMMIGRATION COURT PROCEEDINGS

40

Critical Need for Lawyers in
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Immigration Snapshot 

UNITED STATES 

Overview 

 

 The U.S. immigration system has two principal categories of foreign nationals: nonimmigrants who 
enter the U.S. temporarily, and immigrants who intend to obtain permanent residence. There are a 
number of distinct employment-based nonimmigrant categories. 

 Most foreign nationals require a B-1 visa for business visits. B-1 beneficiaries are generally admitted 
to the U.S. for a period of time necessary to conduct their intended activities, for up to 180 days.  In 
the current enforcement climate, stays of more than 6 weeks (or 2 weeks for some countries of 
origin) could subject the applicant to close scrutiny.  B-1 visas can be extended for up to 6 months. 
Certain citizens are eligible for the Visa Waiver Program (VWP). 

 There are several employment-based non-immigrant visa categories in the U.S. The most common 
are the H-1B (specialty occupation), L-1 (intra-company transferee), O-1 (extraordinary ability), the 
TN (Canadian or Mexican professional worker), and the E-1/E-2 (treaty traders/investors). The J-1 
category can be employment based, but also involves a cultural exchange component. The visa's 
validity period usually corresponds to the period of authorized stay. An exception is the E visa for 
treaty traders/investors, which normally has a 5 year visa validity period but a period of authorized 
stay of 2 years.  Work visas may be extended if the underlying status is extended.  

Red Flags  Government fees are high compared to many countries. 
 The annual H-1B quota is set at a level well below demand and is typically reached within the initial 

filing window.  
 Depending on the immigrant visa preference category and the applicant’s nationality, employment-

based permanent residence is subject to multi-year backlogs.  
 Roughly half of L-1B specialized knowledge worker petitions filed with USCIS are subject to 

Requests for Evidence (RFE) that delay the adjudication process. Approximately 25% of these 
cases are denied (based on FY 2016 data).  L-1A manager and executive petitions and H-1B 
petitions are also subject to high RFE rates. Consular blanket L-1 filings are subject to a high rate of 
denial, particularly at certain consulates.  

 In order to travel without a visa on the VWP, for 90 days or less, the traveler must obtain 
authorization through the Electronic System for Travel Authorization (ESTA) prior to boarding a U.S. 
bound air or sea carrier. ESTA is the Department of Homeland Security (DHS), Customs and Border 
Protection's (CBP) automated web-based system to determine eligibility to travel without a visa to 
the U.S. for tourism or business. Each travel authorization under ESTA can be valid for up to 2 
years. However, a Visa Waiver Program traveler must obtain a new ESTA authorization if he or she 
is issued a new passport, or changes his or her name, gender or country of citizenship. In addition, 
a traveler must obtain a new ESTA authorization if any answer to the ESTA application eligibility 
questions changes. 

 The Trump administration has implemented travel restrictions on certain nationalities. The status of 
the restrictions is in flux,  therefore, check with your immigration professional for up-to-date 
information. 

Business Travel 

Name of Visa B-1  

Allowable Activities  Engaging in meetings with business associates;  
 Engaging in contract negotiations;  
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 Engage in short-term training activities; 
 Attending scientific, educational, professional or business conventions or conferences;  
 Engaging in activities in conjunction with litigation;  
 Conducting commercial transactions that do not involve gainful employment, such as taking orders 

or making purchases of inventory or supplies for a foreign employer; and  
 Performing after-sales service on equipment or machinery purchased from a company outside the 

United States pursuant to a sales contract, within one year of commencement of the contract. 

This non-comprehensive list is designed to provide basic information about allowable business 
visitor activities, is of a general nature and does not constitute legal advice. Immigration laws may 
change without notice, and there may be other allowable business visitor activities under certain 
circumstances. Please refer to your Business Visa Matrix assessment or ask your Fragomen 
immigration professional for information that meets your specific needs. 
 

Business Visitor 
Restrictions 

Business travelers who engage in only allowable business activities may still require work authorization if 
any of the following conditions will apply to their trip. If any of these conditions apply, please contact your 
Fragomen representative for fact-specific guidance. 

• Being placed on the local company's payroll; 
• Providing services to the benefit of the U.S. company; 
• Receiving remuneration from the local company; 
• Signing an employment contract or otherwise establishing an employment relationship with the 
local entity; or 
•  Making frequent, repeated business trips to the host country. 

Maximum Stay for 
Visitors 

Regulations permit B-1 visa holders to be admitted for up to 180 days.  However, foreign nationals 
planning to enter the U.S. for more than 2 weeks are subject to additional scrutiny. 

Business travelers who are eligible for the Visa Waiver Program may be admitted to the U.S. for 90 
days. 

Entering For Work 

Short-Term Work Option Existing nonimmigrant categories may be used for short-term work.   

Main Work Authorization 
Category 

 H-1B – Open to foreign professionals coming to perform services in specialty occupations, which 
generally means that the job requires a bachelor’s degree in a relevant field and that the foreign national 
possesses that degree or its U.S. equivalent. 

L-1 – Open to foreign nationals in executive or managerial positions or with specialized knowledge who 
are coming to the U.S. to work for a company within the corporate family of their foreign employer. 

There are also nationality-specific nonimmigrant visa categories that permit work, such as the TN and E 
categories. 

Total Application Lead 
Time

H-1B – 5-6  weeks if the employee is not subject to the annual quota and if the employer requests 
premium processing; up to 18 months if the employee is subject to the annual quota, which has been 
exhausted this year. 

L-1 – 3-4 weeks if the employer requests premium processing or has a corporate blanket L-1 petition; up 
to 6 months if the employer opts for regular processing.  

Note that if the petition includes an additional USCIS processing fee for ‘premium’ service, and, if no 
Request for Evidence is made by the USCIS, a decision can be expected 15 calendar days or fewer 
after filing.  Processing times may be delayed by Requests for Evidence from USCIS and/or by high visa 
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application volume at the U.S. consulate. 

Process 

 H-1B –  Employer first files a Labor Condition Application (LCA) with the Department of Labor, on 
which it must make attestations including to the wages and working conditions it will offer the foreign 
national.  Once the LCA is certified, the employer submits the petition to USCIS. Upon petition 
approval, the foreign national may apply for an H-1B visa at a U.S. consulate (with the exception of 
Canadian nationals, who are not required to obtain a visa for entry). If the foreign national is in the 
U.S. in valid nonimmigrant status, the foreign national may typically begin working for the employer 
on the start date listed on the approval notice and will not need to obtain a new visa until he or she 
travels outside the country. Under H-1B portability, if the foreign national is in the U.S. in valid H-1B 
status and working for another employer, the foreign national may begin working for the petitioning 
employer upon receipt of the receipt notice while the adjudication process is ongoing.   

 L-1 –  Employer submits petition to USCIS. Upon petition approval, the foreign national may apply 
for an L-1 visa at a U.S. diplomatic post (with the exception of Canadian nationals, who are not 
required to obtain a visa).  If the foreign national is in the U.S. in valid nonimmigrant status, the 
foreign national may typically begin working for the company on the start date listed on the approval 
notice and will not need to obtain a new visa until he or she travels outside the country. In the 
alternative, if the employer is a large multinational company that is a frequent user of the L-1 
program, it may have a corporate “blanket” L-1 petition. If so, the employer is not required to file an 
individual USCIS petition for the foreign national. Instead, the foreign national can submit an 
application for a blanket L-1 visa directly to a U.S. consulate or embassy. 

 If abroad, foreign nationals generally must remain overseas during the processing of their 
applications for work authorization and visas. Foreign nationals who are abroad must also apply  
and interview for a visa stamp at a U.S. Consulate or Embassy.  The Department of State may place 
applicants in administrative processing for a variety of reasons, which will delay  the processing time 
for their visas. Different rules apply for foreign nationals who are already in the U.S., depending on 
their existing nonimmigrant status, what type of petitions are being filed on their behalf, etc.  

 Foreign nationals generally cannot enter the U.S. as visitors and change status to work authorized 
in country. (Changing status is explicitly prohibited for entrants under the Visa Waiver Program; 
change of status for B-1 visa holders is permissible in limited circumstances but is subject to a high 
degree of scrutiny). 

 Expedited processing options are available.   

Quotas/Ratios 

H-1B – The H-1B classification is subject to an annual quota of 65,000 per fiscal year, with an additional 
quota of 20,000 available to foreign nationals who have a master’s or higher degree from a U.S. 
university. 

L-1– None 

Labor Market Tests 

H-1B – Employer must file a LCA with the Department of Labor, on which it must make attestations 
including the wages and working conditions it will offer the foreign national. 

L-1 – None 

Required Employment 
Relationship 

H-1B – The employer must be a U.S entity. 

L-1 – A qualifying corporate relationship must exist between the transferring company and the receiving 
company: parent, subsidiary, affiliate, or branch office. 

Minimum Salary 
Requirements 

H-1B – Yes. Wage levels are determined by reviewing the minimum education, experience, and similar 
requirements the employer has set against a prevailing wage source such as the Bureau of Labor 
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Immigration Snapshot 

Statistics databases or privately compiled wage surveys.  

L-1 – None. However, employers must indicate in the petition whether the salary will be paid weekly or 
annually and advise of any other compensation such as bonuses, allowances paid for overseas 
assignment, or housing allowances. 

Work Authorization 
Validity Period 

H-1B – Typically granted an initial period of stay of up to 3 years. Extensions of stay are available up to a 
6 year maximum. Extensions beyond the 6th year are available in limited circumstances where the 
foreign national is being sponsored for employment-based permanent residence in the U.S. 

L-1 – Typically granted an initial period of stay of up to 3 years, or 1 year in the case of a foreign national 
entering to open a new office. Extensions are available up to a 7 year maximum for executives and 
managers and up to a 5-year maximum for specialized knowledge workers. 
 
Any combination of H or L-1 stay counts against the maximum stay in the U.S., except for H-4 and L-2 
stays. 

Cost (Gov’t) 

Base filing fee of USD 460 for H-1B and L-1 petitions 

 H-1B Petitions also require: USD 1,500 (H-1B American Competitiveness and Workforce 
Improvement Act of 1998) – reduced to USD 750 for employers with 25 or fewer full-time 
employees); USD 500 fraud prevention and detection fee; and an additional USD 4,000 if the 
employer has 50 or more employees and more than 50% of its workforce is made up of H-1B and L-
1 workers.  

 L-1 Petitions also require USD 500 fraud prevention and detection fee and an additional USD 4,500 
if the employer has 50 or more employees and more than 50% of its workforce is made up of H-1B 
and L-1 workers. 

Employer may also request Premium Processing Service, for an additional USD 1,225, whereby a 
decision on their petition (approval, denial, or request for further evidence) will be issued within 15 
calendar days. 

Accompanying Family 
Members 

 Legally married spouses (including legally married same-sex spouses); and 
 Unmarried children under the age of 21. 
 Some visa classifications, like H-4, allow dependents to obtain work authorization. 
 Unmarried partners may be eligible for a B-2 visa. 

Workplace Language English 

Penalties for Noncompliance 

Penalties for Employers 

Employers are required to verify the identity and employment authorization of all workers using Form I-9. 
Civil monetary penalties can be assessed for Form I-9 paperwork violations, while higher penalties are 
possible for knowingly employing aliens who are unauthorized to work. Employer representatives may 
also face criminal penalties.  Also, employers may be barred from receiving government contracts. 
 
Employers must also not: 

• Discriminate against individuals on the basis of national origin, citizenship, or immigration status. 

• Hire, recruit for a fee, or refer for a fee aliens he or she knows to be unauthorized to work in the U.S. 

Employers who violate these provisions may face an administrative order requiring the payment of back 
pay to the individual discriminated against and/or an administrative order requiring the employer to hire 
the individual discriminated against. 
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Immigration Snapshot 

Penalties for Foreign 
Nationals 

If a foreign national is found to have overstayed their authorized period of stay or worked without 
authorization, they  may be removed from the U.S., barred from future reentry, and/or have their visitor 
visa cancelled. If a foreign national overstays by more than 180 days but less than 365 days, they may 
be barred from reentering the U.S. for 3 years. If a foreign national overstays by more than 365 days, 
they may be barred from reentering the U.S. for 10 years.  Foreign nationals who have overstayed their 
visa will be required to apply for future U.S. visas in his or her home country. 

The information contained herein is current as of September 2017. It is offered for informational purposes only and does not constitute legal advice or 
give rise to an attorney-client relationship between you and our firm. The information: (i) must be regarded as a practical guide for general information 
and not a process guide for determining the specific immigration requirements of the countries covered, (ii) should not be a substitute for a more in-depth 
analysis of applicable facts and circumstances (including, without limitation, criminal or health-related circumstances) conducted by competent 
professionals, and (iii) does not represent an opinion from Fragomen or any of its agents with regard to the laws of any of the jurisdictions concerned. 
The information herein does not guarantee the outcome or approval of any particular immigration application. These materials are subject to copyright by 
our firm with all rights reserved and shall not be disclosed in whole or in part in any form to any third party absent Fragomen's advance written consent. 
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VIII. Business and Human Rights 

The UN Guiding Principles 
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THE UN WORKING GROUP 
ON BUSINESS AND
HUMAN RIGHTS

THE UN GUIDING PRINCIPLES 
ON BUSINESS AND HUMAN RIGHTS
AN INTRODUCTION
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The UN Framework also recognises the fundamental 
right of individuals and communities to access effective 
remedy when their rights have been adversely impacted 
by business activities. When a business enterprise abuses 
human rights, States must ensure that the people affected 
can access an effective remedy through the court system 
or other legitimate non-judicial process. Companies, for 
their part, are expected to establish or participate in 
effective grievance mechanisms for any individuals or 
communities adversely impacted by their operations. 

Protect, respect, remedy. Each of these simple terms hides 
a complicated reality. In 2011, the UN Human Rights 
Council unanimously endorsed the UN Guiding Principles 
on Business and Human Rights, a set of guidelines that 

the key duties and responsibilities of States and business 
enterprises with regard to business-related human rights 
abuses. Following the endorsement, the UN Working 
Group on Business and Human Rights, consisting of 

dissemination and implementation of the UN Guiding 
Principles.  

  

ABOUT THIS DOCUMENT 
In 2011, the United Nations Human Rights Council unanimously endorsed the UN Guiding Principles on Business and 
Human Rights, a set of guidelines for States and companies to prevent and address human rights abuses committed in 
business operations. This document summarises the content of the UN Guiding Principles and describes the mandate of 
the UN Working Group on Business and Human Rights, which has been established to aid in their implementation.

2

BACKGROUND
Preventing and Addressing 
the Human Rights Impacts of 
Businesses
Business enterprises can profoundly impact the human 
rights of employees, consumers, and communities wherever 
they operate. These impacts may be positive, such as 
increasing access to employment or improving public 
services, or negative, such as polluting the environment, 
underpaying workers, or forcibly evicting communities. 
For decades, local communities, national governments and 
international institutions have debated the responsibility 
of companies in managing these adverse impacts and the 
role of governments in preventing them.

In 2008, the United Nations endorsed the ‘Protect, Respect 
and Remedy Framework’ for business and human rights. 
This framework was developed by the then-Special 
Representative of the UN Secretary General, Professor 
John Ruggie, following three years of research and 
worldwide consultations with businesses, civil society, 
governments and victims of corporate human rights abuses.

The UN Framework unequivocally recognises that States 
have the duty under international human rights law to 
protect everyone within their territory and/or jurisdiction 
from human rights abuses committed by business 
enterprises. This duty means that States must have 
effective laws and regulations in place to prevent and 
address business-related human rights abuses and ensure 
access to effective remedy for those whose rights have 
been abused.

The UN Framework also addresses the human rights 
responsibilities of businesses. Business enterprises have 
the responsibility to respect human rights wherever 
they operate and whatever their size or industry. This 
responsibility means companies must know their actual 
or potential impacts, prevent and mitigate abuses, and 
address adverse impacts with which they are involved. In 
other words, companies must know—and show—that they 
respect human rights in all their operations.

corporate responsibility to respect human rights exists 

their duty to protect human rights. No matter the 
context, States and businesses retain these distinct but 
complementary responsibilities. 

THE UN GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS AN INTRODUCTION

No matter the context, States 
and businesses retain distinct but 
complementary responsibilities.
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The Corporate Responsibility to Respect
The Guiding Principles clarify what is expected of 
business enterprises with regard to human rights and 
outline the process through which companies can identify 
their negative human rights impacts and demonstrate that 
their policies and procedures are adequate to address 
them.

must prevent, mitigate and, where appropriate, remedy 
human rights abuses that they cause or contribute to. 
Businesses must seek to prevent or mitigate any adverse 
impacts related to their operations, products or services , 
even if these impacts have been carried out by suppliers 
or business partners. 

The responsibility to respect applies to all internationally 
recognized human rights expressed in the International 
Bill of Human Rights and the International Labour 
Organization Declaration on Fundamental Principles and 
Rights at Work.  Though the actions businesses need to 
take to meet the responsibility to respect will depend on 
their scale or complexity, the responsibility itself applies 
to all businesses regardless of size, sector or location. 

To meet the responsibility to respect, business enterprises 
must have the necessary policies and processes in place. 
The Guiding Principles identify three components of this 
responsibility. First, companies must institute a policy 
commitment to meet the responsibility to respect human 
rights. Second, they must undertake ongoing human rights 
due diligence to identify, prevent, mitigate and account 
for their human rights impacts. Finally, they must have 
processes in place to enable remediation for any adverse 
human rights impacts they cause or contribute to. 

Human rights due diligence refers to the process of 
identifying and addressing the human rights impacts of 
a business enterprise across its operations and products, 
and throughout its supplier and business partner networks. 
Human rights due diligence should include assessments 
of internal procedures and systems, as well as external 
engagement with groups potentially affected by its 
operations. 

3

MAKING RIGHTS A REALITY
The UN Guiding Principles on 
Business and Human Rights

The Guiding Principles contain three chapters, or pillars: 

actionable steps for governments and companies to 
meet their respective duties and responsibilities to 
prevent human rights abuses in company operations and 
provide remedies if such abuses take place.

The State Duty to Protect 

international human rights law, States have the duty 
to protect against human rights abuses by all actors 
in society, including businesses. This means States must 
prevent, investigate, punish and redress human rights 
abuses that take place in domestic business operations. 
Furthermore, The Guiding Principles recommend that States 
set clear expectations that companies domiciled in their 
territory/jurisdiction respect human rights in every country 
and context in which they operate.

The Guiding Principles include operational provisions 
that recommend concrete actions for States to meet their 
duty to protect human rights in the context of business 
operations. This includes enacting and enforcing laws 
that require businesses to respect human rights; creating 
a regulatory environment that facilitates business respect 
for human rights; and providing guidance to companies on 
their responsibilities. The Guiding Principles also stipulate 
that States should ensure that policies are coherent across 
departments and functions, and that their participation in 
multilateral institutions is aligned with their human rights 
obligations. 

The human rights obligations of States, from providing 
security to delivering utilities, are not voided when such 
functions are carried out by state-owned or private 

heightened risk of gross human rights abuses, including 
by businesses, the Guiding Principles stipulate that States 
(home and host) should provide guidance, assistance and 
enforcement mechanisms to ensure that business enterprises 

areas. 
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The corporate responsibility to 
respect applies to all internationally 

recognized human rights.
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The Guiding Principles state that companies should 

processes into policies and procedures at the appropriate 
level, with resources and authority assigned accordingly. 
Companies should verify that this objective is achieved by 
constantly monitoring and evaluating their efforts. Finally, 
companies should be prepared to communicate how they 
address their human rights impacts, including to those 
groups most likely to be affected. 

Where businesses identify that they have caused or 
contributed to adverse impacts, they should cooperate in 
remediation through legitimate processes.

Access to Remedy
One of the fundamental principles of the international 
human rights system is that when a right is violated, 
victims must have access to an effective remedy. The 

rights includes ensuring that when human rights are 
violated by companies within their territory and/or 
jurisdiction, the State must ensure access to an effective 
remedy for those affected.  

The state duty to provide access to effective remedy 
includes taking appropriate steps to ensure that 
State-based domestic judicial mechanisms are able to 
effectively address business-related human rights abuses, 
and do not erect barriers (such as administrative fees 
or lack of language interpreters) that prevent victims 
from presenting their cases. It does not simply mean that 
countries should fortify their court systems. States should 
also provide effective and appropriate non-judicial 
grievance mechanisms with the capacity to hear and 
adjudicate business-related human rights complaints as 
part of a comprehensive State-based system for remedy. 

The access to remedy principles do not only apply to 
States. They also stipulate that business enterprises should 
provide for, or participate in, effective mechanisms for 

and communities who may be adversely impacted by 
the company’s operations. They further maintain that 
multistakeholder and other collaborative initiatives based 
on human rights-related standards can also contribute to 
providing effective access to remedy.  

4
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The Guiding Principles set out a list of effectiveness 
criteria for state- or company-based non-judicial 
grievance mechanisms. These criteria stipulate that 
effective grievance mechanisms should be legitimate, 

accessible, predictable, equitable, transparent and 
rights-compatible. Simply put, they must provide 
genuine remedies for victims of human rights violations 
by companies and must not amount to communications 
or political exercises. Operational-level mechanisms 
should be based on engagement and dialogue with the 
stakeholder groups whose rights they seek to remedy. 

TOWARD IMPLEMENTATION

The UN Working Group on 
Business and Human Rights

The UN Working Group on Business and Human Rights 

three-year term. The Working Group is mandated by 
the UN Human Rights Council to ensure that the Guiding 
Principles described above are widely disseminated, 

international governance.

The Working Group is mandated to consult with all 
relevant stakeholders, identify best practices in ongoing 
implementation efforts, promote capacity-building, issue 
recommendations on legislation and policies related to 
businesses, and conduct country visits. The Working Group 
is also mandated to integrate a gender perspective 
and pay special attention to vulnerable groups such as 
indigenous people and children. 

The Working Group will hold an Annual Forum on Business 
and Human Rights every December. The purpose of the 
Forum is to allow representatives of States, businesses 
and civil society to discuss trends and challenges in the 
implementation of the Guiding Principles and to promote 
dialogue, cooperation and sharing of good practices. The 
Working Group reports its activities to the UN Human 
Rights Council and the General Assembly every year.

For the full text of the Guiding Principles, see OHCHR.org

For more information, contact the OHCHR Secretariat 
wg-business@ohchr.org

Creative Commons images from United Nations photobank 

When human rights are violated by 
companies, governments must provide 
a robust and appropriate remedy for 
those affected.
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NYU Stern Center for Business and Human Rights comments to the International Bar Association (IBA)’s working draft, “Business and Human Rights Guidance for...
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[PDF]

International Bar Association
Business and Human Rights Working Group
4th Floor, 10 St Bride Street
London, EC4A 4AD
United Kingdom

March 25, 2015

To the International Bar Association:

We write to offer our comments to the International Bar Association (IBA)’s working draft, “Business
and Human Rights Guidance for Bar Associations.” We wholeheartedly welcome the International Bar
Association’s very timely attention to these issues and recognize the important role lawyers and bar
associations play in advancing respect for human rights in business.

However, we are concerned that the IBA’s draft guidance devotes too much attention to a due diligence
exercise focused of internal company processes and insufficient attention to substantive industry
standards that are essential to measuring human rights outcomes. In our view, this is insufficient. On a
range of issues that are essential to businesses, lawyers have played an essential role in establishing
appropriate standards, from compliance with anti-corruption laws, to environmental safeguards to
financial regulatory and reporting.  In much the same way, lawyers affiliated with the IBA are ideally
suited to counsel the companies they represent on how to develop and apply industry-specific substantive
standards and metrics relating to human rights. This is the key contemporary challenge with respect to
business and human rights, and the IBA needs to play a leadership role in addressing this challenge.

By way of background, the NYU Stern Center for Business and Human Rights at New York University
is the first human rights center at a business school. We co-founded the Center in 2013 with a mission to
challenge and empower companies and future business leaders to make practical progress on human
rights. We advocate for the adoption and implementation of human rights standards across business
sectors as the most effective way to advance respect for human rights in business operations and the
essential next step in the evolution of this field.

The importance that businesses attach to these issues was underscored by the Economist Intelligence
Unit’s recent survey of leading global businesses, “The road from principles to practice: Today’s
challenges for business in respecting human rights.” The survey finds that “companies overwhelmingly
perceive a responsibility to respect human rights,” with 83% of respondents saying that business, as
distinct from governments, is an important player in respecting human rights.

The survey echoes the working draft’s assertion that “a strong business case exists for respecting human
rights and that the management of legal risks increasingly means that business lawyers need to take
human rights into account in their advice and services.”
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Reflecting the priority that business leaders now place on human rights, the IBA’s working draft contains
a number of valuable elements, including:

encouraging individual bar associations to establish and support appropriate structures for
developing human rights and business capacities within each association;

highlighting the need for more training and education for lawyers on business and human rights;
and

stressing the role lawyers can play in helping companies understand what is required of them and
what are the best practices among companies in each industry.

Yet the central focus of the Working Draft is the UN Guiding Principles for Business and Human Rights.
It proposes the Guiding Principles as the primary substantive tool for lawyers to advise their clients on
how best to address human rights challenges in their business operations. We support the Guiding
Principles which offer a broad and useful starting place for consideration of these issues. They have
helpfully juxtaposed the respective role of governments and of private companies, and rightly assert that
states have the primary duty to respect human rights.

But as Professor John Ruggie, the author of the Guiding Principles, has made clear, the adoption of these
principles is “the end of the beginning” of the effort to develop the field of business and human rights.
The next phase of the effort is companies’ adoption and implementation of industry-specific human
rights standards and metrics. The working draft fails to contemplate, much less advance, this essential
next step. It does not offer the tools lawyers and bar associations need to advise clients on the practical
measures they should be taking to address the substantive human rights challenges facing each industry.

Consider the following examples of specific business and human rights challenges that affect companies
across different business sectors:

Faced with serious factory safety and other workplace issues, global brands and retailers need
counsel on the appropriate standards they need to apply with respect the rights of workers
throughout their manufacturing supply chains. In the event of a deadly factory fire, it will not
suffice for a company to say that it was exercising due diligence pursuant to the Guiding
Principles. Consumers and the media will focus on the outcome – that workers died in the
production of the product bearing the company’s brand name. Companies need guidance as they
work with their suppliers and their competitors to develop and implement industry-wide standards
that make the manufacturing sector safer and more transparent.

Customers of Internet service providers and telecommunications companies are demanding
greater insight into these companies’ relationships with governments and other companies that
buy and sell private consumer data. They are seeking assurances from the entire industry that there
are no backdoors open to the NSA in the United States, or to government security services in
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places like China or Russia, and that their personal information will be protected in accordance
with harmonized industry standards.
In the food and beverage industry, consumers increasingly are seeking to compare companies on
the basis of their human rights and environmental performance. Consumers want a comprehensive
measuring stick for issues such as child and forced labor on family farm, the rights of migrant
workers or property rights for agricultural land.

Mining companies operating in conflict zones in Africa, Latin America or Asia often face violent
confrontations in some places where their mining operations are taking place. Issues of security,
indigenous rights, and land use pose serious challenges to companies operating in these difficult
environments. Essential to a lawyers’ role in advising clients in the mining sector is that there are
common industry standards and key performance indicators relating to these human rights
challenges.
Along parallel lines, lawyers for a large number of global companies are being asked to devote
increased attention to a range of environmental risks, particularly when local governments are
failing to develop and apply essential standards. Lawyers have helped to shape international
environmental standards, such as the Equator Principles and similar standards that have been
established by export credit agencies. Using these substantive standards, a number of companies
have drawn up environmental and social risk management plans. Absent these substantive
standards and key indicators and metrics, they would have no clear way to measure their
company’s performance.

In each of these cases, individual assurances from some companies that they are applying internal due
diligence processes simply don’t go far enough. The test for companies today is whether they are abiding
by concrete standards for the specific human rights or environmental issues in their respective industries.
Companies also need to measure their performance against their competitors through metrics or key
performance indicators so that consumers, investors, and other key constituencies can assess meaningful
differences among companies and reward those that demonstrate the greatest respect for human rights or
the environment. Business leaders often make reference to the “race to the top”. This is what a race to the
top will look like in the human rights and environmental fields.

The development of these types of substantive standards and corresponding benchmarks is what lawyers
do and do well. For lawyers involved in regulatory work, this is the bread and butter of a successful
practice. Whether addressing challenges relating to foreign corrupt practices, compliance with clean air
or clean water environmental standards, or adherence to reporting requirements to securities regulators,
lawyers are experts in developing and interpreting compliance mechanisms linked to standards. For
companies that seek to make compliance with human rights a comparable operational priority, a similar
standards-based approach is essential.

In a growing number of industries, important initiatives are now emerging that aim to set, implement,
and measure industry-specific human rights standards. The IBA should encourage local bar associations
to be part of these evolving efforts. Examples include:

Fair Labor Association – addresses working conditions in the manufacturing supply chain for
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apparel, footwear, and now electronics and agriculture;

Global Network Initiative – addresses privacy and free expression in the information and
communication technology sector;

Voluntary Principles on Security and Human Rights – addresses human security in the extractive
industries; and

the recently established International Code of Conduct Association – addresses human security in
the private security industry.

Using a country specific model and focused on the issue of factory safety, two separate initiatives
– the Accord on Fire and Building Safety and the Alliance on Bangladesh Worker Safety – have
set common standards for fire and building safety in Bangladesh that have been adopted by more
than 200 global companies.

People can and will debate the strengths and weaknesses of each of these initiatives. But what is
important about them is that companies in specific industries are participating in collective efforts to
develop and implement substantive human rights standards tailored to their own industries. As they work
to implement these substantive standards, companies and external stakeholders also are developing
common metrics – benchmarks or key performance indicators – to help evaluate adherence to the
standards.

We strongly urge the IBA to revisit the substantive portions of your working draft to explore how the
IBA can help advance this standards-based approach to human rights as an essential element of your
guidance for bar associations and lawyers. To be sure, development of these standards and metrics is
difficult. But in the major industries that have already undertaken such efforts, companies that are
commercial competitors, along with their external stakeholders, are building models based on clear
standards that hold real promise in successfully tackling business and human rights challenges.

Reporting against common standards in each industry is beginning to give consumers, investors, and
regulators the information they need to evaluate and compare the human rights performance of
companies operating in the same sector. More importantly, it gives companies in each industry a
common benchmark and encourages them to pursue and achieve concrete progress in addressing the
most important human rights challenges they face. As these standards are developed and implemented,
there will be significant opportunities to help develop reporting procedures. The IBAs involvement in
these efforts would be extremely beneficial.

We are eager to work with those involved in developing the working paper to incorporate a standards-
based component into the final version of the guidance. We welcome the IBA’s engagement in this
important area and stand ready to work with you.

Sincerely,
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14. CONVENTION ON THE SERVICE ABROAD OF 
JUDICIAL AND EXTRAJUDICIAL DOCUMENTS 

IN CIVIL OR COMMERCIAL MATTERS1 
 

(Concluded 15 November 1965) 
 
 
The States signatory to the present Convention, 
Desiring to create appropriate means to ensure that judicial and extrajudicial documents to be served 
abroad shall be brought to the notice of the addressee in sufficient time, 
Desiring to improve the organisation of mutual judicial assistance for that purpose by simplifying and 
expediting the procedure, 
Have resolved to conclude a Convention to this effect and have agreed upon the following provisions: 

 
 

Article 1 
 

The present Convention shall apply in all cases, in civil or commercial matters, where there is occasion 
to transmit a judicial or extrajudicial document for service abroad. 
This Convention shall not apply where the address of the person to be served with the document is not 
known. 
 
 

CHAPTER I – JUDICIAL DOCUMENTS 
 
 

Article 2 
 

Each Contracting State shall designate a Central Authority which will undertake to receive requests for 
service coming from other Contracting States and to proceed in conformity with the provisions of Articles 
3 to 6. 
Each State shall organise the Central Authority in conformity with its own law. 

 
 

Article 3 
 

The authority or judicial officer competent under the law of the State in which the documents originate 
shall forward to the Central Authority of the State addressed a request conforming to the model annexed 
to the present Convention, without any requirement of legalisation or other equivalent formality. 
The document to be served or a copy thereof shall be annexed to the request. The request and the 
document shall both be furnished in duplicate. 

 
 

Article 4 
 

If the Central Authority considers that the request does not comply with the provisions of the present 
Convention it shall promptly inform the applicant and specify its objections to the request. 

 

                                                           
1 This Convention, including related materials, is accessible on the website of the Hague Conference on Private 
International Law (www.hcch.net), under “Conventions” or under the “Service Section”. For the full history of the 
Convention, see Hague Conference on Private International Law, Actes et documents de la Dixième session 
(1964), Tome III, Notification  (391 pp.). 
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Article 5 

 
The Central Authority of the State addressed shall itself serve the document or shall arrange to have it 
served by an appropriate agency, either – 
a) by a method prescribed by its internal law for the service of documents in domestic actions upon 

persons who are within its territory, or 
b) by a particular method requested by the applicant, unless such a method is incompatible with the 

law of the State addressed. 
 
Subject to sub-paragraph (b) of the first paragraph of this Article, the document may always be served 
by delivery to an addressee who accepts it voluntarily. 
If the document is to be served under the first paragraph above, the Central Authority may require the 
document to be written in, or translated into, the official language or one of the official languages of the 
State addressed. 
That part of the request, in the form attached to the present Convention, which contains a summary of 
the document to be served, shall be served with the document. 

 
 

Article 6 
 

The Central Authority of the State addressed or any authority which it may have designated for that 
purpose, shall complete a certificate in the form of the model annexed to the present Convention. 
The certificate shall state that the document has been served and shall include the method, the place 
and the date of service and the person to whom the document was delivered. If the document has not 
been served, the certificate shall set out the reasons which have prevented service. 
The applicant may require that a certificate not completed by a Central Authority or by a judicial authority 
shall be countersigned by one of these authorities. 
The certificate shall be forwarded directly to the applicant. 

 
 

Article 7 
 

The standard terms in the model annexed to the present Convention shall in all cases be written either 
in French or in English. They may also be written in the official language, or in one of the official 
languages, of the State in which the documents originate. 
The corresponding blanks shall be completed either in the language of the State addressed or in French 
or in English. 

 
 

Article 8 
 

Each Contracting State shall be free to effect service of judicial documents upon persons abroad, without 
application of any compulsion, directly through its diplomatic or consular agents. 
Any State may declare that it is opposed to such service within its territory, unless the document is to be 
served upon a national of the State in which the documents originate. 

 
 

Article 9 
 

Each Contracting State shall be free, in addition, to use consular channels to forward documents, for the 
purpose of service, to those authorities of another Contracting State which are designated by the latter 
for this purpose. 
Each Contracting State may, if exceptional circumstances so require, use diplomatic channels for the 
same purpose. 

 
 

Article 10 
 

Provided the State of destination does not object, the present Convention shall not interfere with – 
a) the freedom to send judicial documents, by postal channels, directly to persons abroad, 
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b) the freedom of judicial officers, officials or other competent persons of the State of origin to effect 
service of judicial documents directly through the judicial officers, officials or other competent 
persons of the State of destination, 

c) the freedom of any person interested in a judicial proceeding to effect service of judicial documents 
directly through the judicial officers, officials or other competent persons of the State of destination. 

 
 

Article 11 
 

The present Convention shall not prevent two or more Contracting States from agreeing to permit, for 
the purpose of service of judicial documents, channels of transmission other than those provided for in 
the preceding Articles and, in particular, direct communication between their respective authorities. 

 
 

Article 12 
 

The service of judicial documents coming from a Contracting State shall not give rise to any payment or 
reimbursement of taxes or costs for the services rendered by the State addressed. 
The applicant shall pay or reimburse the costs occasioned by –- 
a) the employment of a judicial officer or of a person competent under the law of the State of 

destination, 
b) the use of a particular method of service. 

 
 

Article 13 
 

Where a request for service complies with the terms of the present Convention, the State addressed 
may refuse to comply therewith only if it deems that compliance would infringe its sovereignty or security. 
It may not refuse to comply solely on the ground that, under its internal law, it claims exclusive jurisdiction 
over the subject-matter of the action or that its internal law would not permit the action upon which the 
application is based. 
The Central Authority shall, in case of refusal, promptly inform the applicant and state the reasons for 
the refusal. 

 
 

Article 14 
 

Difficulties which may arise in connection with the transmission of judicial documents for service shall 
be settled through diplomatic channels. 

 
 

Article 15 
 

Where a writ of summons or an equivalent document had to be transmitted abroad for the purpose of 
service, under the provisions of the present Convention, and the defendant has not appeared, judgment 
shall not be given until it is established that – 
a) the document was served by a method prescribed by the internal law of the State addressed for 

the service of documents in domestic actions upon persons who are within its territory, or 
b) the document was actually delivered to the defendant or to his residence by another method 

provided for by this Convention, 
and that in either of these cases the service or the delivery was effected in sufficient time to enable 
the defendant to defend. 

 
Each Contracting State shall be free to declare that the judge, notwithstanding the provisions of the first 
paragraph of this Article, may give judgment even if no certificate of service or delivery has been 
received, if all the following conditions are fulfilled – 
a) the document was transmitted by one of the methods provided for in this Convention, 
b) a period of time of not less than six months, considered adequate by the judge in the particular 

case, has elapsed since the date of the transmission of the document, 
c) no certificate of any kind has been received, even though every reasonable effort has been made 

to obtain it through the competent authorities of the State addressed. 
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Notwithstanding the provisions of the preceding paragraphs the judge may order, in case of urgency, 
any provisional or protective measures. 

 
 

Article 16 
 

When a writ of summons or an equivalent document had to be transmitted abroad for the purpose of 
service, under the provisions of the present Convention, and a judgment has been entered against a 
defendant who has not appeared, the judge shall have the power to relieve the defendant from the effects 
of the expiration of the time for appeal from the judgment if the following conditions are fulfilled – 
a) the defendant, without any fault on his part, did not have knowledge of the document in sufficient 

time to defend, or knowledge of the judgment in sufficient time to appeal, and 
b) the defendant has disclosed a prima facie defence to the action on the merits. 
 
An application for relief may be filed only within a reasonable time after the defendant has knowledge of 
the judgment. 
Each Contracting State may declare that the application will not be entertained if it is filed after the 
expiration of a time to be stated in the declaration, but which shall in no case be less than one year 
following the date of the judgment. 
This Article shall not apply to judgments concerning status or capacity of persons. 
 
 

CHAPTER II – EXTRAJUDICIAL DOCUMENTS 
 
 

Article 17 
 

Extrajudicial documents emanating from authorities and judicial officers of a Contracting State may be 
transmitted for the purpose of service in another Contracting State by the methods and under the 
provisions of the present Convention. 
 
 

CHAPTER III – GENERAL CLAUSES 
 
 

Article 18 
 

Each Contracting State may designate other authorities in addition to the Central Authority and shall 
determine the extent of their competence. 
The applicant shall, however, in all cases, have the right to address a request directly to the Central 
Authority. 
Federal States shall be free to designate more than one Central Authority. 

 
 

Article 19 
 

To the extent that the internal law of a Contracting State permits methods of transmission, other than 
those provided for in the preceding Articles, of documents coming from abroad, for service within its 
territory, the present Convention shall not affect such provisions. 

 
 

Article 20 
 

The present Convention shall not prevent an agreement between any two or more Contracting States to 
dispense with – 
a) the necessity for duplicate copies of transmitted documents as required by the second paragraph 

of Article 3, 
b) the language requirements of the third paragraph of Article 5 and Article 7, 
c) the provisions of the fourth paragraph of Article 5, 
d) the provisions of the second paragraph of Article 12. 

 
 

Article 21 
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Each Contracting State shall, at the time of the deposit of its instrument of ratification or accession, or at 
a later date, inform the Ministry of Foreign Affairs of the Netherlands of the following – 
a) the designation of authorities, pursuant to Articles 2 and 18, 
b) the designation of the authority competent to complete the certificate pursuant to Article 6, 
c) the designation of the authority competent to receive documents transmitted by consular 

channels, pursuant to Article 9. 
 
Each Contracting State shall similarly inform the Ministry, where appropriate, of – 
a) opposition to the use of methods of transmission pursuant to Articles 8 and 10, 
b) declarations pursuant to the second paragraph of Article 15 and the third paragraph of Article 16, 
c) all modifications of the above designations, oppositions and declarations. 

 
 

Article 22 
 

Where Parties to the present Convention are also Parties to one or both of the Conventions on civil 
procedure signed at The Hague on 17th July 1905, and on 1st March 1954, this Convention shall replace 
as between them Articles 1 to 7 of the earlier Conventions. 

 
 

Article 23 
 

The present Convention shall not affect the application of Article 23 of the Convention on civil procedure 
signed at The Hague on 17th July 1905, or of Article 24 of the Convention on civil procedure signed at 
The Hague on 1st March 1954. 
These Articles shall, however, apply only if methods of communication, identical to those provided for in 
these Conventions, are used. 

 
 

Article 24 
 

Supplementary agreements between Parties to the Conventions of 1905 and 1954 shall be considered 
as equally applicable to the present Convention, unless the Parties have otherwise agreed. 

 
 

Article 25 
 

Without prejudice to the provisions of Articles 22 and 24, the present Convention shall not derogate from 
Conventions containing provisions on the matters governed by this Convention to which the Contracting 
States are, or shall become, Parties. 

 
 

Article 26 
 

The present Convention shall be open for signature by the States represented at the Tenth Session of 
the Hague Conference on Private International Law. 
It shall be ratified, and the instruments of ratification shall be deposited with the Ministry of Foreign Affairs 
of the Netherlands. 

 
 

Article 27 
 

The present Convention shall enter into force on the sixtieth day after the deposit of the third instrument 
of ratification referred to in the second paragraph of Article 26. 
The Convention shall enter into force for each signatory State which ratifies subsequently on the sixtieth 
day after the deposit of its instrument of ratification. 
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Article 28 
 

Any State not represented at the Tenth Session of the Hague Conference on Private International Law 
may accede to the present Convention after it has entered into force in accordance with the first 
paragraph of Article 27. The instrument of accession shall be deposited with the Ministry of Foreign 
Affairs of the Netherlands. 
The Convention shall enter into force for such a State in the absence of any objection from a State, 
which has ratified the Convention before such deposit, notified to the Ministry of Foreign Affairs of the 
Netherlands within a period of six months after the date on which the said Ministry has notified it of such 
accession. 
In the absence of any such objection, the Convention shall enter into force for the acceding State on the 
first day of the month following the expiration of the last of the periods referred to in the preceding 
paragraph. 

 
 

Article 29 
 

Any State may, at the time of signature, ratification or accession, declare that the present Convention 
shall extend to all the territories for the international relations of which it is responsible, or to one or more 
of them. Such a declaration shall take effect on the date of entry into force of the Convention for the 
State concerned. 
At any time thereafter, such extensions shall be notified to the Ministry of Foreign Affairs of the 
Netherlands. 
The Convention shall enter into force for the territories mentioned in such an extension on the sixtieth 
day after the notification referred to in the preceding paragraph.  

 
 

Article 30 
 

The present Convention shall remain in force for five years from the date of its entry into force in 
accordance with the first paragraph of Article 27, even for States which have ratified it or acceded to it 
subsequently. 
If there has been no denunciation, it shall be renewed tacitly every five years. 
Any denunciation shall be notified to the Ministry of Foreign Affairs of the Netherlands at least six months 
before the end of the five year period. 
It may be limited to certain of the territories to which the Convention applies. 
The denunciation shall have effect only as regards the State which has notified it. The Convention shall 
remain in force for the other Contracting States. 

 
 

Article 31 
 

The Ministry of Foreign Affairs of the Netherlands shall give notice to the States referred to in Article 26, 
and to the States which have acceded in accordance with Article 28, of the following – 
a) the signatures and ratifications referred to in Article 26; 
b) the date on which the present Convention enters into force in accordance with the first paragraph 

of Article 27; 
c) the accessions referred to in Article 28 and the dates on which they take effect; 
d) the extensions referred to in Article 29 and the dates on which they take effect; 
e) the designations, oppositions and declarations referred to in Article 21; 
f) the denunciations referred to in the third paragraph of Article 30. 
 
 
In witness whereof the undersigned, being duly authorised thereto, have signed the present Convention. 
 
Done at The Hague, on the 15th day of November, 1965, in the English and French languages, both 
texts being equally authentic, in a single copy which shall be deposited in the archives of the Government 
of the Netherlands, and of which a certified copy shall be sent, through the diplomatic channel, to each 
of the States represented at the Tenth Session of the Hague Conference on Private International Law. 
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20. CONVENTION ON THE TAKING OF EVIDENCE 
ABROAD IN CIVIL OR COMMERCIAL MATTERS1 

 
(Concluded 18 March 1970) 

 
 
The States signatory to the present Convention,  
Desiring to facilitate the transmission and execution of Letters of Request and to further the 
accommodation of the different methods which they use for this purpose,  
Desiring to improve mutual judicial co-operation in civil or commercial matters, 
Have resolved to conclude a Convention to this effect and have agreed upon the following provisions – 
 
 

CHAPTER I – LETTERS OF REQUEST 
 
 

Article 1 
 
In civil or commercial matters a judicial authority of a Contracting State may, in accordance with the 
provisions of the law of that State, request the competent authority of another Contracting State, by 
means of a Letter of Request, to obtain evidence, or to perform some other judicial act. 
A Letter shall not be used to obtain evidence which is not intended for use in judicial proceedings, 
commenced or contemplated. 
The expression "other judicial act" does not cover the service of judicial documents or the issuance of 
any process by which judgments or orders are executed or enforced, or orders for provisional or 
protective measures. 
 
 

Article 2 
 
A Contracting State shall designate a Central Authority which will undertake to receive Letters of Request 
coming from a judicial authority of another Contracting State and to transmit them to the authority 
competent to execute them. Each State shall organise the Central Authority in accordance with its own 
law. 
Letters shall be sent to the Central Authority of the State of execution without being transmitted through 
any other authority of that State. 
 
 

Article 3 
 
A Letter of Request shall specify – 
a) the authority requesting its execution and the authority requested to execute it, if known to the 

requesting authority; 
b) the names and addresses of the parties to the proceedings and their representatives, if any; 
c) the nature of the proceedings for which the evidence is required, giving all necessary information 

in regard thereto; 
d) the evidence to be obtained or other judicial act to be performed. 

                                                           
1 This Convention, including related materials, is accessible on the website of the Hague Conference on Private 
International Law (www.hcch.net), under “Conventions” or under the “Evidence Section”. For the full history of the 
Convention, see Hague Conference on Private International Law, Actes et documents de la Onzième session 
(1968), Tome IV, Obtention des preuves  (219 pp.). 
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Where appropriate, the Letter shall specify, inter alia – 
e) the names and addresses of the persons to be examined; 
f) the questions to be put to the persons to be examined or a statement of the subject-matter about 

which they are to be examined; 
g) the documents or other property, real or personal, to be inspected; 
h) any requirement that the evidence is to be given on oath or affirmation, and any special form to 

be used; 
i) any special method or procedure to be followed under Article 9. 
 
A Letter may also mention any information necessary for the application of Article 11. 
No legalisation or other like formality may be required. 
 
 

Article 4 
 
A Letter of Request shall be in the language of the authority requested to execute it or be accompanied 
by a translation into that language. 
Nevertheless, a Contracting State shall accept a Letter in either English or French, or a translation into 
one of these languages, unless it has made the reservation authorised by Article 33. 
A Contracting State which has more than one official language and cannot, for reasons of internal law, 
accept Letters in one of these languages for the whole of its territory, shall, by declaration, specify the 
language in which the Letter or translation thereof shall be expressed for execution in the specified parts 
of its territory. In case of failure to comply with this declaration, without justifiable excuse, the costs of 
translation into the required language shall be borne by the State of origin. 
A Contracting State may, by declaration, specify the language or languages other than those referred to 
in the preceding paragraphs, in which a Letter may be sent to its Central Authority. 
Any translation accompanying a Letter shall be certified as correct, either by a diplomatic officer or 
consular agent or by a sworn translator or by any other person so authorised in either State. 
 
 

Article 5 
 
If the Central Authority considers that the request does not comply with the provisions of the present 
Convention, it shall promptly inform the authority of the State of origin which transmitted the Letter of 
Request, specifying the objections to the Letter. 
 
 

Article 6 
 
If the authority to whom a Letter of Request has been transmitted is not competent to execute it, the 
Letter shall be sent forthwith to the authority in the same State which is competent to execute it in 
accordance with the provisions of its own law. 
 
 

Article 7 
 
The requesting authority shall, if it so desires, be informed of the time when, and the place where, the 
proceedings will take place, in order that the parties concerned, and their representatives, if any, may 
be present. This information shall be sent directly to the parties or their representatives when the 
authority of the State of origin so requests. 
 
 

Article 8 
 
A Contracting State may declare that members of the judicial personnel of the requesting authority of 
another Contracting State may be present at the execution of a Letter of Request. Prior authorisation by 
the competent authority designated by the declaring State may be required. 
 
 

Article 9 
 
The judicial authority which executes a Letter of Request shall apply its own law as to the methods and 
procedures to be followed. 
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However, it will follow a request of the requesting authority that a special method or procedure be 
followed, unless this is incompatible with the internal law of the State of execution or is impossible of 
performance by reason of its internal practice and procedure or by reason of practical difficulties. 
A Letter of Request shall be executed expeditiously. 
 
 

Article 10 
 
In executing a Letter of Request the requested authority shall apply the appropriate measures of 
compulsion in the instances and to the same extent as are provided by its internal law for the execution 
of orders issued by the authorities of its own country or of requests made by parties in internal 
proceedings. 
 
 

Article 11 
 
In the execution of a Letter of Request the person concerned may refuse to give evidence in so far as 
he has a privilege or duty to refuse to give the evidence – 
a) under the law of the State of execution; or 
b) under the law of the State of origin, and the privilege or duty has been specified in the Letter, or, 

at the instance of the requested authority, has been otherwise confirmed to that authority by the 
requesting authority. 

 
A Contracting State may declare that, in addition, it will respect privileges and duties existing under the 
law of States other than the State of origin and the State of execution, to the extent specified in that 
declaration. 
 
 

Article 12 
 
The execution of a Letter of Request may be refused only to the extent that – 
a) in the State of execution the execution of the Letter does not fall within the functions of the 

judiciary; or 
b) the State addressed considers that its sovereignty or security would be prejudiced thereby. 
 
Execution may not be refused solely on the ground that under its internal law the State of execution 
claims exclusive jurisdiction over the subject-matter of the action or that its internal law would not admit 
a right of action on it. 
 
 

Article 13 
 
The documents establishing the execution of the Letter of Request shall be sent by the requested 
authority to the requesting authority by the same channel which was used by the latter. 
In every instance where the Letter is not executed in whole or in part, the requesting authority shall be 
informed immediately through the same channel and advised of the reasons. 
 
 

Article 14 
 
The execution of the Letter of Request shall not give rise to any reimbursement of taxes or costs of any 
nature. 
Nevertheless, the State of execution has the right to require the State of origin to reimburse the fees 
paid to experts and interpreters and the costs occasioned by the use of a special procedure requested 
by the State of origin under Article 9, paragraph 2. 
The requested authority whose law obliges the parties themselves to secure evidence, and which is not 
able itself to execute the Letter, may, after having obtained the consent of the requesting authority, 
appoint a suitable person to do so. When seeking this consent the requested authority shall indicate the 
approximate costs which would result from this procedure. If the requesting authority gives its consent it 
shall reimburse any costs incurred; without such consent the requesting authority shall not be liable for 
the costs. 
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CHAPTER II – TAKING OF EVIDENCE BY DIPLOMATIC OFFICERS, CONSULAR AGENTS AND COMMISSIONERS 
 
 

Article 15 
 
In a civil or commercial matter, a diplomatic officer or consular agent of a Contracting State may, in the 
territory of another Contracting State and within the area where he exercises his functions, take the 
evidence without compulsion of nationals of a State which he represents in aid of proceedings 
commenced in the courts of a State which he represents. 
A Contracting State may declare that evidence may be taken by a diplomatic officer or consular agent 
only if permission to that effect is given upon application made by him or on his behalf to the appropriate 
authority designated by the declaring State. 
 
 

Article 16 
 
A diplomatic officer or consular agent of a Contracting State may, in the territory of another Contracting 
State and within the area where he exercises his functions, also take the evidence, without compulsion, 
of nationals of the State in which he exercises his functions or of a third State, in aid of proceedings 
commenced in the courts of a State which he represents, if – 
a) a competent authority designated by the State in which he exercises his functions has given its 

permission either generally or in the particular case, and 
b) he complies with the conditions which the competent authority has specified in the permission. 
 
A Contracting State may declare that evidence may be taken under this Article without its prior 
permission. 
 
 

Article 17 
 
In a civil or commercial matter, a person duly appointed as a commissioner for the purpose may, without 
compulsion, take evidence in the territory of a Contracting State in aid of proceedings commenced in the 
courts of another Contracting State if – 
a) a competent authority designated by the State where the evidence is to be taken has given its 

permission either generally or in the particular case; and 
b) he complies with the conditions which the competent authority has specified in the permission. 
 
A Contracting State may declare that evidence may be taken under this Article without its prior 
permission. 
 
 

Article 18 
 
A Contracting State may declare that a diplomatic officer, consular agent or commissioner authorised to 
take evidence under Articles 15, 16 or 17, may apply to the competent authority designated by the 
declaring State for appropriate assistance to obtain the evidence by compulsion. The declaration may 
contain such conditions as the declaring State may see fit to impose. 
If the authority grants the application it shall apply any measures of compulsion which are appropriate 
and are prescribed by its law for use in internal proceedings. 
 
 

Article 19 
 
The competent authority, in giving the permission referred to in Articles 15, 16 or 17, or in granting the 
application referred to in Article 18, may lay down such conditions as it deems fit, inter alia, as to the 
time and place of the taking of the evidence. Similarly it may require that it be given reasonable advance 
notice of the time, date and place of the taking of the evidence; in such a case a representative of the 
authority shall be entitled to be present at the taking of the evidence. 
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Article 20 
 
In the taking of evidence under any Article of this Chapter persons concerned may be legally 
represented. 
 
 

Article 21 
 
Where a diplomatic officer, consular agent or commissioner is authorised under Articles 15, 16 or 17 to 
take evidence – 
a) he may take all kinds of evidence which are not incompatible with the law of the State where the 

evidence is taken or contrary to any permission granted pursuant to the above Articles, and shall 
have power within such limits to administer an oath or take an affirmation; 

b) a request to a person to appear or to give evidence shall, unless the recipient is a national of the 
State where the action is pending, be drawn up in the language of the place where the evidence 
is taken or be accompanied by a translation into such language; 

c) the request shall inform the person that he may be legally represented and, in any State that has 
not filed a declaration under Article 18, shall also inform him that he is not compelled to appear or 
to give evidence; 

d) the evidence may be taken in the manner provided by the law applicable to the court in which the 
action is pending provided that such manner is not forbidden by the law of the State where the 
evidence is taken; 

e) a person requested to give evidence may invoke the privileges and duties to refuse to give the 
evidence contained in Article 11. 

 
 

Article 22 
 
The fact that an attempt to take evidence under the procedure laid down in this Chapter has failed, owing 
to the refusal of a person to give evidence, shall not prevent an application being subsequently made to 
take the evidence in accordance with Chapter I. 
 
 

CHAPTER III – GENERAL CLAUSES 
 
 

Article 23 
 
A Contracting State may at the time of signature, ratification or accession, declare that it will not execute 
Letters of Request issued for the purpose of obtaining pre-trial discovery of documents as known in 
Common Law countries. 
 
 

Article 24 
 
A Contracting State may designate other authorities in addition to the Central Authority and shall 
determine the extent of their competence. However, Letters of Request may in all cases be sent to the 
Central Authority. 
Federal States shall be free to designate more than one Central Authority. 
 
 

Article 25 
 
A Contracting State which has more than one legal system may designate the authorities of one of such 
systems, which shall have exclusive competence to execute Letters of Request pursuant to this 
Convention. 
 
 

Article 26 
 
A Contracting State, if required to do so because of constitutional limitations, may request the 
reimbursement by the State of origin of fees and costs, in connection with the execution of Letters of 
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Request, for the service of process necessary to compel the appearance of a person to give evidence, 
the costs of attendance of such persons, and the cost of any transcript of the evidence. 
Where a State has made a request pursuant to the above paragraph, any other Contracting State may 
request from that State the reimbursement of similar fees and costs. 
 
 

Article 27 
 
The provisions of the present Convention shall not prevent a Contracting State from – 
a) declaring that Letters of Request may be transmitted to its judicial authorities through channels 

other than those provided for in Article 2; 
b) permitting, by internal law or practice, any act provided for in this Convention to be performed 

upon less restrictive conditions; 
c) permitting, by internal law or practice, methods of taking evidence other than those provided for 

in this Convention. 
 
 

Article 28 
 
The present Convention shall not prevent an agreement between any two or more Contracting States to 
derogate from – 
a) the provisions of Article 2 with respect to methods of transmitting Letters of Request; 
b) the provisions of Article 4 with respect to the languages which may be used; 
c) the provisions of Article 8 with respect to the presence of judicial personnel at the execution of 

Letters; 
d) the provisions of Article 11 with respect to the privileges and duties of witnesses to refuse to give 

evidence; 
e) the provisions of Article 13 with respect to the methods of returning executed Letters to the 

requesting authority; 
f) the provisions of Article 14 with respect to fees and costs; 
g) the provisions of Chapter II. 
 
 

Article 29 
 
Between Parties to the present Convention who are also Parties to one or both of the Conventions on 
Civil Procedure signed at The Hague on the 17th of July 1905 and the 1st of March 1954, this Convention 
shall replace Articles 8-16 of the earlier Conventions. 
 
 

Article 30 
 
The present Convention shall not affect the application of Article 23 of the Convention of 1905, or of 
Article 24 of the Convention of 1954. 
 
 

Article 31 
 
Supplementary Agreements between Parties to the Conventions of 1905 and 1954 shall be considered 
as equally applicable to the present Convention unless the Parties have otherwise agreed. 
 
 

Article 32 
 
Without prejudice to the provisions of Articles 29 and 31, the present Convention shall not derogate from 
conventions containing provisions on the matters covered by this Convention to which the Contracting 
States are, or shall become Parties. 
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Article 33 
 
A State may, at the time of signature, ratification or accession exclude, in whole or in part, the application 
of the provisions of paragraph 2 of Article 4 and of Chapter II. No other reservation shall be permitted. 
Each Contracting State may at any time withdraw a reservation it has made; the reservation shall cease 
to have effect on the sixtieth day after notification of the withdrawal. 
When a State has made a reservation, any other State affected thereby may apply the same rule against 
the reserving State. 
 
 

Article 34 
 
A State may at any time withdraw or modify a declaration. 
 
 

Article 35 
 
A Contracting State shall, at the time of the deposit of its instrument of ratification or accession, or at a 
later date, inform the Ministry of Foreign Affairs of the Netherlands of the designation of authorities, 
pursuant to Articles 2, 8, 24 and 25. 
A Contracting State shall likewise inform the Ministry, where appropriate, of the following – 
a) the designation of the authorities to whom notice must be given, whose permission may be 

required, and whose assistance may be invoked in the taking of evidence by diplomatic officers 
and consular agents, pursuant to Articles 15, 16 and 18 respectively; 

b) the designation of the authorities whose permission may be required in the taking of evidence by 
commissioners pursuant to Article 17 and of those who may grant the assistance provided for in 
Article 18; 

c) declarations pursuant to Articles 4, 8, 11, 15, 16, 17, 18, 23 and 27; 
d) any withdrawal or modification of the above designations and declarations; 
e) the withdrawal of any reservation. 
 
 

Article 36 
 
Any difficulties which may arise between Contracting States in connection with the operation of this 
Convention shall be settled through diplomatic channels. 
 
 

Article 37 
 
The present Convention shall be open for signature by the States represented at the Eleventh Session 
of the Hague Conference on Private International Law. 
It shall be ratified, and the instruments of ratification shall be deposited with the Ministry of Foreign Affairs 
of the Netherlands. 
 
 

Article 38 
 
The present Convention shall enter into force on the sixtieth day after the deposit of the third instrument 
of ratification referred to in the second paragraph of Article 37. 
The Convention shall enter into force for each signatory State which ratifies subsequently on the sixtieth 
day after the deposit of its instrument of ratification. 
 
 

Article 39 
 
Any State not represented at the Eleventh Session of the Hague Conference on Private International 
Law which is a Member of this Conference or of the United Nations or of a specialised agency of that 
Organisation, or a Party to the Statute of the International Court of Justice may accede to the present 
Convention after it has entered into force in accordance with the first paragraph of Article 38. 
The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the Netherlands. 
The Convention shall enter into force for a State acceding to it on the sixtieth day after the deposit of its 
instrument of accession. 
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The accession will have effect only as regards the relations between the acceding State and such 
Contracting States as will have declared their acceptance of the accession. Such declaration shall be 
deposited at the Ministry of Foreign Affairs of the Netherlands; this Ministry shall forward, through 
diplomatic channels, a certified copy to each of the Contracting States. 
The Convention will enter into force as between the acceding State and the State that has declared its 
acceptance of the accession on the sixtieth day after the deposit of the declaration of acceptance. 
 
 

Article 40 
 
Any State may, at the time of signature, ratification or accession, declare that the present Convention 
shall extend to all the territories for the international relations of which it is responsible, or to one or more 
of them. Such a declaration shall take effect on the date of entry into force of the Convention for the 
State concerned. 
At any time thereafter, such extensions shall be notified to the Ministry of Foreign Affairs of the 
Netherlands. 
The Convention shall enter into force for the territories mentioned in such an extension on the sixtieth 
day after the notification indicated in the preceding paragraph. 
 
 

Article 41 
 
The present Convention shall remain in force for five years from the date of its entry into force in 
accordance with the first paragraph of Article 38, even for States which have ratified it or acceded to it 
subsequently. 
If there has been no denunciation, it shall be renewed tacitly every five years. 
Any denunciation shall be notified to the Ministry of Foreign Affairs of the Netherlands at least six months 
before the end of the five year period. 
It may be limited to certain of the territories to which the Convention applies. 
The denunciation shall have effect only as regards the State which has notified it. The Convention shall 
remain in force for the other Contracting States. 
 
 

Article 42 
 
The Ministry of Foreign Affairs of the Netherlands shall give notice to the States referred to in Article 37, 
and to the States which have acceded in accordance with Article 39, of the following – 
a) the signatures and ratifications referred to in Article 37; 
b) the date on which the present Convention enters into force in accordance with the first paragraph 

of Article 38; 
c) the accessions referred to in Article 39 and the dates on which they take effect; 
d) the extensions referred to in Article 40 and the dates on which they take effect; 
e) the designations, reservations and declarations referred to in Articles 33 and 35; 
f) the denunciations referred to in the third paragraph of Article 41. 
 
 
In witness whereof the undersigned, being duly authorised thereto, have signed the present Convention. 
 
Done at The Hague, on the 18th day of March, 1970, in the English and French languages, both texts 
being equally authentic, in a single copy which shall be deposited in the archives of the Government of 
the Netherlands, and of which a certified copy shall be sent, through the diplomatic channel, to each of 
the States represented at the Eleventh Session of the Hague Conference on Private International Law. 
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Footnotes
1 Gambazzi had also served as a director of Castor, a managing director of Castor's principal lending subsidiaries and an

officer or director of a number of other Castor subsidiaries.
2 Twenty-nine other states and the District of Columbia have adopted variations of the Uniform Act.

3 See also Kulzer, Recognition of Foreign Country Judgments in New York: The Uniform Foreign Money–Judgments
Recognition Act, 18 Buf L Rev 1 (1969).

4 The High Court Judge, The Honourable Mr. Justice Etherton, remarked on both the volume of materials submitted and
the length of the proceedings: “There were more than sixty lever-arch files [binders] placed before me, for the purposes
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of the Applications. The hearing before me lasted six days, and undoubtedly would have lasted considerably longer” had
defendants' counsel not had another engagement and if the court had allowed plaintiffs to continue in proving the merits
of their conspiracy claims (CIBC Mellon Trust Co. v. Stolzenberg, supra at ¶ 79).

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Footnotes
* The Honorable Jed S. Rakoff, United States District Judge for the Southern District of New York, sitting by designation.

1 Whether one or more Egyptian entities are indispensable parties to this lawsuit remains for the district court to determine
in the first instance. Bigio, 239 F.3d at 455.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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International Arbitration 

 
Speakers:  

Nancy M. Thevenin  and Oliver J. Armas 

INTERNATIONAL BRIDGING THE GAP  
 

Fordham University School of Law 
June 15, 2018 

Agenda 

Why International Arbitration? 

The Arbitration Agreement 

The Arbitral Tribunal

The Arbitral Proceedings 

Recognition and Enforcement of International 
Awards 

A Word about Investment Arbitration  
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Why International Arbitration? 

An alternative to litigation for protecting 
contractual rights and enforcing contractual 
obligations 

Results in a final, binding award – like a court 
judgment, but with no appeals on the merits 

Track record of use in disputes under: 
international contracts 
transactions with developing countries 
transactions involving States and governmental 
entities 

3 

Why International Arbitration? 

Arbitration vs. litigation 
Cost 
Speed 
Private v. public 
Arbitrators v. judge 
Evidence 
Appeals 
Multi-party disputes and ability to consolidate 

Arbitration vs. other forms of alternate dispute resolution 
Neutral third party 
Binding versus non-binding 
Cost-splitting 

4 

436



5/18/2018 

3 

The Arbitration Agreement 

Drafting an enforceable arbitration clause 
Must show a clear and mandatory obligation to refer disputes to 
arbitration 
Should cover all disputes that can arise between parties in 
connection with the contract 

Elements to include 
Institutional or ad hoc 
Number of arbitrators 
Seat 
Language 
Governing law 

 

5 

The Arbitration Agreement 

Separability 
Arbitration clause is a separate contract 
If the underlying contract is invalid, the arbitration clause 
still stands 

Competence – Competence 
Arbitrators’ power to determine their own jurisdiction 

 

6 
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The Arbitration Agreement 

Pathological clauses 

 
Disputes hereunder shall be referred to arbitration, to be carried out by 
arbitrators named by the International Chamber of Commerce in Geneva in 
accordance with the arbitration procedure set forth in the Civil Code of Mexico 
and in the Civil Code of France, with due regard for the law of the place of 
arbitration. 
 
Any dispute arising from or related to this Contract shall be settled by binding 
arbitration in Paris through the International Court of Arbitration. Arbitration 
shall be commenced by a Request for Arbitration submitted to the ICC in writing. 
The respondent shall submit an Answer to the Request for Arbitration within 30 
days. Within 10 days following the Answer, each party shall nominate its 
arbitrator. The party-nominated arbitrators shall select the third arbitrator, who 
shall preside as chairman of the proceedings and who shall have a minimum of 
10 years of experience in the hotel management industry. 

 

7 

The Arbitration Agreement 

8 

• Determines who will administer the arbitration 
• Establishes default rules 

Arbitral institution and its 
applicable rules 

• Determines the applicable arbitral and procedural law 
• Place where award can be annulled Seat of arbitration 

• Law that governs the underlying claims 
• Unrelated to the seat of arbitrationSubstantive law 

• Physical place of the arbitration Venue of arbitration 

• Typically 1 or 3 arbitrators Number of arbitrators 

• Can require arbitrators to have specific experience and background Nationality and experience of 
arbitrators 

• Can specify the language of the proceeding Language 

Typical provisions in an arbitration clause: 
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The Arbitration Tribunal 

Constitution of the arbitral tribunal 
Number of arbitrators 
Method of selection 
Qualifications/restrictions 
Impartiality and independence

Requirement of disclosure by arbitrators, including party-nominated 
arbitrators - otherwise, grounds for challenge (IBA Guidelines) 
See UNCITRAL Model Law, Art. 12 

Institutions 
Common examples include: ICC, LCIA, AAA/ICDR, SIAC, UNCITRAL

Ad hoc 

 

9 

The Arbitration Tribunal 

Challenges to arbitrators 
UNCITRAL Model Law and Arbitration Rules 

Article 12: justifiable doubts as to the arbitrator’s impartiality or 
independence 
Model Law Article 14: failure or impossibility to act 

IBA Guidelines on Conflicts of Interest in International Arbitration 

Removal and replacement of arbitrators 
UNCITRAL Model Law, Arts. 13 and 15 
UNCITRAL Arbitration Rules, Arts. 13 and 14 
ICC Arbitration Rules, Arts. 14 and 15 

 

10 
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The Arbitral Proceedings 

Applicable law 
Provisions of arbitration agreement 
Arbitration rules 
National laws 
International arbitral “soft law”  

Gathering and presentation of evidence 
Limited document production 

Not traditional American discovery! 
IBA Rules on the Taking of Evidence in International 
Arbitration 

Use of experts 
Oral hearing 

11 

Recognition and Enforcement of Awards 

Basic procedure 
Identify jurisdiction(s) where assets are located (and attach them if possible) 
File proceeding to enforce the award under the law of that jurisdiction 

The New York Convention 
Article 2(1) 

“Each Contracting State shall recognize an agreement in writing under which the parties 
undertake to submit to arbitration all or any differences which have arisen or which may arise 
between them in respect of a defined legal relationship, whether contractual or not, 
concerning a subject matter capable of settlement by arbitration.” 

Makes enforcement easy: minimal burden on enforcing party 
Very limited grounds for refusal of enforcement 
Beware elastic concepts of due process and public policy 

Enforcement outside the New York Convention 
Depends on law of place of enforcement 
Sometimes more favorable, but usually less so 
Safest course is to arbitrate in a New York Convention State 
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Recognition and Enforcement of Awards 

Challenges to awards 
The prospects? Low – awards are rarely set aside, 
particularly by courts in the major arbitration venues 
Where? Prevailing view is that the courts of the place of 
arbitration have exclusive jurisdiction over setting-aside 
proceedings; decision then has extraterritorial effect 
On what grounds? Very limited under most modern 
arbitration laws – basically the absence of a valid arbitration 
agreement, arbitrator bias, or a serious and prejudicial 
procedural irregularity 
With what effect? The award is legally “dead” and cannot be 
enforced anywhere 
But beware “rogue” courts and States 

 

13 

Investment Arbitration 

Recent increase in investor-state arbitrations under treaties for 
the promotion and protection of investments 

Bilateral investment treaties (BITs) 
Multilateral treaties: NAFTA, Energy Charter Treaty 

Treaties provide for substantive protections for investments of 
nationals of one state party in the territory of the other 

Fair and equitable treatment 
No arbitrary/discriminatory measures 
National and most favored nation treatment 
No expropriation without prompt, adequate, and effective 
compensation 
Free transfer of investments and return 

14 
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Investment Arbitration 

As a further incentive for investment, BITs provide for 
resolution of disputes out of the host state’s courts 

Direct access for investors to international arbitration with 
the state 
"Arbitration without privity" 

Notice of dispute followed by “cooling off" period of 3-6 
months before investor may commence arbitration 

Arbitration rules generally ICSID; sometimes UNCITRAL, 
ICC or SCC 

Increasing body of jurisprudence 

15 

Questions 
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Contacts: 

 
 
 
 
Nancy M. Thevenin, Esq., F.C.I.Arb. 
 
Immediate Past Chair 
NYSBA International Section  
 
General Counsel 
United States Council for International Business 
1212 Avenue of the Americas, 21st Floor 
New York, NY 10036 
Tel: 212-7-3-5047 
nthevenin@uscib.org 
www.uscib.org    

 
 
 
 
 
 
 
Oliver J. Armas, Esq. 
 
Past Chair 
NYSBA International Section  
 
Partner 
Hogan Lovells US LLP 
875 Third Avenue 
New York, NY 10022 
Tel: 212-918-3020  
Fax: 212-918-3100 
oliver.armas@hoganlovells.com 
www.hoganlovells.com 
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Thank You! 
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William C. Heuer, Esq.
Westerman Ball Ederer Miller
Zucker & Sharfstein, LLP

International Bankruptcy Basics

1. Overview of Commercial Insolvency Proceedings Under United States Bankruptcy Code
a. Chapter 11
b. Chapter 7

2. International Insolvency Proceedings and how they Make Their Way to the United States
a. Operating Businesses

i. While Foreign Insolvency Proceedings are Pending
ii. After Foreign Insolvency Proceedings have Concluded or After Debtor Entity has 

Emerged from those Proceedings
b. Liquidating Businesses

3. Approach Under the Former § 304 Framework Under the Bankruptcy Code
a. Comity Focus

4. Approach Under Chapter 15 of the Bankruptcy Code
a. Jurisdiction

i. 28 U.S.C. § 1334
b. Unique Statutory Guidance 

i. 11 U.S.C. § 1501
c. The Petition and Technical Requirements that must be met

i. 11 U.S.C. §§ 1504, 1515, 1516, 1517
d. Eligibility for Relief Under Chapter 15

i. 11 U.S.C. § 109
ii. In re Barnet, 737 F.3d 238 (2d Cir. 2013)

e. The Foreign Representative
i. 11 U.S.C. § 101(24)

1. Appointed by Foreign Court
2. Selected prior to Commencement of Foreign Proceedings

f. Recognition and Types of Cases – “Main” and “Non-Main”
i. Main/Non-Main/Neither

1. 11 U.S.C. 1502
2. In re Bear Stearns High-Grade Structured Credit

Strategies Master Fund, Ltd., 374 B.R. 122 (Bankr. S.D.N.Y. 2007)
ii. Timeline

1. Fed. R. Bankr. P. 2002(q)
iii. Emergency Relief Pending Recognition

1. 11 U.S.C. § 1519
g. Relief that is Automatic Upon Recognition, Relief that is Available, and Timing

i. 11 U.S.C. §§ 1520, 1521, 1507 
h. Cooperation Among Courts

i. 11 U.S.C. §§ 1525, 1526, 2527
ii. Protocol

i. Dual Plenary Proceedings
i. 11 U.S.C. §§ 1528, 1529, 1530, 1531, 1532

j. Public Policy Exception to Availability of Relief in the United States
i. 11 U.S.C. § 1506

ii. In re VITRO S.A.B. de C.V., 701 F.3d 1031 (5th Cir. 2012)
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Contents: Appendix of Relevant Statutory Provisions and Selected Case Law

Title 28, United States Code:

§ 1334. Bankruptcy cases and proceedings

Title 11, United States Code:

§ 101(23). Definition of Foreign Proceeding
§101(24). Definition of Foreign Representative
§ 109. Who may be a debtor
§ 1501. Purpose and scope of application
§ 1502. Definitions
§ 1503. International obligations of the United States
§ 1504. Commencement of ancillary case
§ 1505. Authorization to act in a foreign country
§ 1506. Public policy exception
§ 1507. Additional assistance
§ 1508. Interpretation
§ 1509. Right of direct access
§ 1510. Limited jurisdiction
§ 1511. Commencement of case under section 301, 302, or 303
§ 1512. Participation of a foreign representative in a case under this title
§ 1513. Access of foreign creditors to a case under this title
§ 1514. Notification to foreign creditors concerning a case under this title
§ 1515. Application for recognition
§ 1516. Presumptions concerning recognition
§ 1517. Order granting recognition
§ 1518. Subsequent information
§ 1519. Relief that may be granted upon filing petition for recognition
§ 1520. Effects of recognition of a foreign main proceeding
§ 1521. Relief that may be granted upon recognition
§ 1522. Protection of creditors and other interested persons
§ 1523. Actions to avoid acts detrimental to creditors
§ 1524. Intervention by a foreign representative
§ 1525. Cooperation and direct communication between the court and foreign courts or foreign 

representatives
§ 1526. Cooperation and direct communication between the trustee and foreign courts or foreign 

representatives
§ 1527. Forms of cooperation
§ 1528. Commencement of a case under this title after recognition of a foreign main proceeding
§ 1529. Coordination of a case under this title and a foreign proceeding
§ 1530. Coordination of more than 1 foreign proceeding
§ 1531. Presumption of insolvency based on recognition of a foreign main proceeding
§ 1532. Rule of payment in concurrent proceedings
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Federal Rules of Bankruptcy Procedure:

Rule 2002(q)
Selected Case Citations:

Drawbridge Spec. Opp. Fund L.P. v. Barnet (In re Barnet), 737 F.3d 238 (2d Cir. 2013)

In re Bear Stearns High-Grade Structured Credit Strategies Master Fund, Ltd., 374 B.R. 122 (Bankr. 
S.D.N.Y. 2007)

In re VITRO S.A.B. de C.V., 701 F.3d 1031 (5th Cir. 2012)

Full Text of Statutes and Selected Decisions:

28 U.S.C. § 1334. BANKRUPTCY CASES AND PROCEEDINGS
(a) Except as provided in subsection (b) of this section, the district courts shall have original and exclusive 
jurisdiction of all cases under title 11.

(b) Except as provided in subsection (e)(2), and notwithstanding any Act of Congress that confers 
exclusive jurisdiction on a court or courts other than the district courts, the district courts shall have 
original but not exclusive jurisdiction of all civil proceedings arising under title 11, or arising in or related 
to cases under title 11.

(c)(1) Except with respect to a case under chapter 15 of title 11, nothing in this section prevents a district 
court in the interest of justice, or in the interest of comity with State courts or respect for State law, from 
abstaining from hearing a particular proceeding arising under title 11 or arising in or related to a case 
under title 11.

(2) Upon timely motion of a party in a proceeding based upon a State law claim or State law cause of 
action, related to a case under title 11 but not arising under title 11 or arising in a case under title 11, with 
respect to which an action could not have been commenced in a court of the United States absent 
jurisdiction under this section, the district court shall abstain from hearing such proceeding if an action is 
commenced, and can be timely adjudicated, in a State forum of appropriate jurisdiction.

(d) Any decision to abstain or not to abstain made under subsection (c) (other than a decision not to 
abstain in a proceeding described in subsection (c)(2)) is not reviewable by appeal or otherwise by the 
court of appeals under section 158(d), 1291, or 1292 of this title or by the Supreme Court of the United 
States under section 1254 of this title. Subsection (c) and this subsection shall not be construed to limit the 
applicability of the stay provided for by section 362 of title 11, United States Code, as such section applies 
to an action affecting the property of the estate in bankruptcy.

(e) The district court in which a case under title 11 is commenced or is pending shall have exclusive 
jurisdiction--

(1) of all the property, wherever located, of the debtor as of the commencement of such case, and of 
property of the estate; and

(2) over all claims or causes of action that involve construction of section 327 of title 11, United States 
Code, or rules relating to disclosure requirements under section 327.
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11 U.S.C.A. § 101. DEFINITIONS

In this title the following definitions shall apply:
* * *

(23) The term “foreign proceeding” means a collective judicial or administrative proceeding in a foreign 
country, including an interim proceeding, under a law relating to insolvency or adjustment of debt in 
which proceeding the assets and affairs of the debtor are subject to control or supervision by a foreign 
court, for the purpose of reorganization or liquidation.

(24) The term “foreign representative” means a person or body, including a person or body appointed on 
an interim basis, authorized in a foreign proceeding to administer the reorganization or the liquidation of 
the debtor’s assets or affairs or to act as a representative of such foreign proceeding.

§ 109. WHO MAY BE A DEBTOR
(a) Notwithstanding any other provision of this section, only a person that resides or has a domicile, a 
place of business, or property in the United States, or a municipality, may be a debtor under this title.

(b) A person may be a debtor under chapter 7 of this title only if such person is not--

(1) a railroad;

(2) a domestic insurance company, bank, savings bank, cooperative bank, savings and loan association, 
building and loan association, homestead association, a New Markets Venture Capital company as 
defined in section 351 of the Small Business Investment Act of 1958, a small business investment 
company licensed by the Small Business Administration under section 301 of the Small Business 
Investment Act of 1958, credit union, or industrial bank or similar institution which is an insured bank as 
defined in section 3(h) of the Federal Deposit Insurance Act, except that an uninsured State member 
bank, or a corporation organized under section 25A of the Federal Reserve Act, which operates, or 
operates as, a multilateral clearing organization pursuant to section 409 of the Federal Deposit Insurance 
Corporation Improvement Act of 1991 may be a debtor if a petition is filed at the direction of the Board 
of Governors of the Federal Reserve System; or

(3)(A) a foreign insurance company, engaged in such business in the United States; or

(B) a foreign bank, savings bank, cooperative bank, savings and loan association, building and loan
association, or credit union, that has a branch or agency (as defined in section 1(b) of the International 
Banking Act of 1978) in the United States.

(c) An entity may be a debtor under chapter 9 of this title if and only if such entity--

(1) is a municipality;

(2) is specifically authorized, in its capacity as a municipality or by name, to be a debtor under such 
chapter by State law, or by a governmental officer or organization empowered by State law to authorize 
such entity to be a debtor under such chapter;

(3) is insolvent;

(4) desires to effect a plan to adjust such debts; and

(5)(A) has obtained the agreement of creditors holding at least a majority in amount of the claims of 
each class that such entity intends to impair under a plan in a case under such chapter;

(B) has negotiated in good faith with creditors and has failed to obtain the agreement of creditors 
holding at least a majority in amount of the claims of each class that such entity intends to impair under 
a plan in a case under such chapter;
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(C) is unable to negotiate with creditors because such negotiation is impracticable; or

(D) reasonably believes that a creditor may attempt to obtain a transfer that is avoidable under section 
547 of this title.

(d) Only a railroad, a person that may be a debtor under chapter 7 of this title (except a stockbroker or a 
commodity broker), and an uninsured State member bank, or a corporation organized under section 25A 
of the Federal Reserve Act, which operates, or operates as, a multilateral clearing organization pursuant to 
section 409 of the Federal Deposit Insurance Corporation Improvement Act of 1991 may be a debtor 
under chapter 11 of this title.

(e) Only an individual with regular income that owes, on the date of the filing of the petition, 
noncontingent, liquidated, unsecured debts of less than $394,7251 and noncontingent, liquidated, secured 
debts of less than $1,184,2001, or an individual with regular income and such individual’s spouse, except 
a stockbroker or a commodity broker, that owe, on the date of the filing of the petition, noncontingent, 
liquidated, unsecured debts that aggregate less than $394,7251 and noncontingent, liquidated, secured 
debts of less than $1,184,2001 may be a debtor under chapter 13 of this title.

(f) Only a family farmer or family fisherman with regular annual income may be a debtor under chapter 12 
of this title.

(g) Notwithstanding any other provision of this section, no individual or family farmer may be a debtor 
under this title who has been a debtor in a case pending under this title at any time in the preceding 180 
days if--

(1) the case was dismissed by the court for willful failure of the debtor to abide by orders of the court, or 
to appear before the court in proper prosecution of the case; or

(2) the debtor requested and obtained the voluntary dismissal of the case following the filing of a request 
for relief from the automatic stay provided by section 362 of this title.

(h)(1) Subject to paragraphs (2) and (3), and notwithstanding any other provision of this section other than 
paragraph (4) of this subsection, an individual may not be a debtor under this title unless such individual 
has, during the 180-day period ending on the date of filing of the petition by such individual, received 
from an approved nonprofit budget and credit counseling agency described in section 111(a) an individual 
or group briefing (including a briefing conducted by telephone or on the Internet) that outlined the 
opportunities for available credit counseling and assisted such individual in performing a related budget 
analysis.

(2)(A) Paragraph (1) shall not apply with respect to a debtor who resides in a district for which the 
United States trustee (or the bankruptcy administrator, if any) determines that the approved nonprofit 
budget and credit counseling agencies for such district are not reasonably able to provide adequate 
services to the additional individuals who would otherwise seek credit counseling from such agencies by 
reason of the requirements of paragraph (1).

(B) The United States trustee (or the bankruptcy administrator, if any) who makes a determination 
described in subparagraph (A) shall review such determination not later than 1 year after the date of 
such determination, and not less frequently than annually thereafter. Notwithstanding the preceding 
sentence, a nonprofit budget and credit counseling agency may be disapproved by the United States 
trustee (or the bankruptcy administrator, if any) at any time.

(3)(A) Subject to subparagraph (B), the requirements of paragraph (1) shall not apply with respect to a 
debtor who submits to the court a certification that--

(i) describes exigent circumstances that merit a waiver of the requirements of paragraph (1);
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(ii) states that the debtor requested credit counseling services from an approved nonprofit budget 
and credit counseling agency, but was unable to obtain the services referred to in paragraph (1) 
during the 7-day period beginning on the date on which the debtor made that request; and

(iii) is satisfactory to the court.

(B) With respect to a debtor, an exemption under subparagraph (A) shall cease to apply to that debtor 
on the date on which the debtor meets the requirements of paragraph (1), but in no case may the 
exemption apply to that debtor after the date that is 30 days after the debtor files a petition, except that 
the court, for cause, may order an additional 15 days.

(4) The requirements of paragraph (1) shall not apply with respect to a debtor whom the court 
determines, after notice and hearing, is unable to complete those requirements because of incapacity, 
disability, or active military duty in a military combat zone. For the purposes of this paragraph, 
incapacity means that the debtor is impaired by reason of mental illness or mental deficiency so that he is 
incapable of realizing and making rational decisions with respect to his financial responsibilities; and 
“disability” means that the debtor is so physically impaired as to be unable, after reasonable effort, to 
participate in an in person, telephone, or Internet briefing required under paragraph (1).

§ 1501. PURPOSE AND SCOPE OF APPLICATION
(a) The purpose of this chapter is to incorporate the Model Law on Cross-Border Insolvency so as to 
provide effective mechanisms for dealing with cases of cross-border insolvency with the objectives of--

(1) cooperation between--

(A) courts of the United States, United States trustees, trustees, examiners, debtors, and debtors in 
possession; and

(B) the courts and other competent authorities of foreign countries involved in cross-border 
insolvency cases;

(2) greater legal certainty for trade and investment;

(3) fair and efficient administration of cross-border insolvencies that protects the interests of all 
creditors, and other interested entities, including the debtor;

(4) protection and maximization of the value of the debtor’s assets; and

(5) facilitation of the rescue of financially troubled businesses, thereby protecting investment and 
preserving employment.

(b) This chapter applies where--

(1) assistance is sought in the United States by a foreign court or a foreign representative in connection 
with a foreign proceeding;

(2) assistance is sought in a foreign country in connection with a case under this title;

(3) a foreign proceeding and a case under this title with respect to the same debtor are pending 
concurrently; or

(4) creditors or other interested persons in a foreign country have an interest in requesting the 
commencement of, or participating in, a case or proceeding under this title.

(c) This chapter does not apply to--

(1) a proceeding concerning an entity, other than a foreign insurance company, identified by exclusion 
in section 109(b);
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(2) an individual, or to an individual and such individual’s spouse, who have debts within the limits 
specified in section 109(e) and who are citizens of the United States or aliens lawfully admitted for 
permanent residence in the United States; or

(3) an entity subject to a proceeding under the Securities Investor Protection Act of 1970, a stockbroker 
subject to subchapter III of chapter 7 of this title, or a commodity broker subject to subchapter IV of 
chapter 7 of this title.

(d) The court may not grant relief under this chapter with respect to any deposit, escrow, trust fund, or 
other security required or permitted under any applicable State insurance law or regulation for the benefit 
of claim holders in the United States.

§ 1502. DEFINITIONS
For the purposes of this chapter, the term--

(1) “debtor” means an entity that is the subject of a foreign proceeding;

(2) “establishment” means any place of operations where the debtor carries out a nontransitory 
economic activity;

(3) “foreign court” means a judicial or other authority competent to control or supervise a foreign 
proceeding;

(4) “foreign main proceeding” means a foreign proceeding pending in the country where the debtor has 
the center of its main interests;

(5) “foreign nonmain proceeding” means a foreign proceeding, other than a foreign main proceeding, 
pending in a country where the debtor has an establishment;

(6) “trustee” includes a trustee, a debtor in possession in a case under any chapter of this title, or a debtor 
under chapter 9 of this title;

(7) “recognition” means the entry of an order granting recognition of a foreign main proceeding or 
foreign nonmain proceeding under this chapter; and

(8) “within the territorial jurisdiction of the United States”, when used with reference to property of a 
debtor, refers to tangible property located within the territory of the United States and intangible 
property deemed under applicable nonbankruptcy law to be located within that territory, including any 
property subject to attachment or garnishment that may properly be seized or garnished by an action in a 
Federal or State court in the United States.

§ 1503. INTERNATIONAL OBLIGATIONS OF THE UNITED STATES
To the extent that this chapter conflicts with an obligation of the United States arising out of any treaty or 
other form of agreement to which it is a party with one or more other countries, the requirements of the 
treaty or agreement prevail.

§ 1504. COMMENCEMENT OF ANCILLARY CASE
A case under this chapter is commenced by the filing of a petition for recognition of a foreign proceeding 
under section 1515.

§ 1505. AUTHORIZATION TO ACT IN A FOREIGN COUNTRY
A trustee or another entity (including an examiner) may be authorized by the court to act in a foreign 
country on behalf of an estate created under section 541. An entity authorized to act under this section may 
act in any way permitted by the applicable foreign law.
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§ 1506. PUBLIC POLICY EXCEPTION
Nothing in this chapter prevents the court from refusing to take an action governed by this chapter if the 
action would be manifestly contrary to the public policy of the United States.

§ 1507. ADDITIONAL ASSISTANCE
(a) Subject to the specific limitations stated elsewhere in this chapter the court, if recognition is granted, 
may provide additional assistance to a foreign representative under this title or under other laws of the 
United States.

(b) In determining whether to provide additional assistance under this title or under other laws of the 
United States, the court shall consider whether such additional assistance, consistent with the principles of 
comity, will reasonably assure--

(1) just treatment of all holders of claims against or interests in the debtor’s property;

(2) protection of claim holders in the United States against prejudice and inconvenience in the 
processing of claims in such foreign proceeding;

(3) prevention of preferential or fraudulent dispositions of property of the debtor;

(4) distribution of proceeds of the debtor’s property substantially in accordance with the order 
prescribed by this title; and

(5) if appropriate, the provision of an opportunity for a fresh start for the individual that such foreign 
proceeding concerns.

§ 1508. INTERPRETATION
In interpreting this chapter, the court shall consider its international origin, and the need to promote an 
application of this chapter that is consistent with the application of similar statutes adopted by foreign 
jurisdictions.

§ 1509. RIGHT OF DIRECT ACCESS
(a) A foreign representative may commence a case under section 1504 by filing directly with the court a 
petition for recognition of a foreign proceeding under section 1515.

(b) If the court grants recognition under section 1517, and subject to any limitations that the court may 
impose consistent with the policy of this chapter--

(1) the foreign representative has the capacity to sue and be sued in a court in the United States;

(2) the foreign representative may apply directly to a court in the United States for appropriate relief in 
that court; and

(3) a court in the United States shall grant comity or cooperation to the foreign representative.

(c) A request for comity or cooperation by a foreign representative in a court in the United States other 
than the court which granted recognition shall be accompanied by a certified copy of an order granting 
recognition under section 1517.

(d) If the court denies recognition under this chapter, the court may issue any appropriate order necessary 
to prevent the foreign representative from obtaining comity or cooperation from courts in the United 
States.

(e) Whether or not the court grants recognition, and subject to sections 306 and 1510, a foreign 
representative is subject to applicable nonbankruptcy law.

(f) Notwithstanding any other provision of this section, the failure of a foreign representative to 
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commence a case or to obtain recognition under this chapter does not affect any right the foreign 
representative may have to sue in a court in the United States to collect or recover a claim which is the 
property of the debtor.

§ 1510. LIMITED JURISDICTION
The sole fact that a foreign representative files a petition under section 1515 does not subject the foreign 
representative to the jurisdiction of any court in the United States for any other purpose.

§ 1511. COMMENCEMENT OF CASE UNDER SECTION 301, 302, OR 303
(a) Upon recognition, a foreign representative may commence--

(1) an involuntary case under section 303; or

(2) a voluntary case under section 301 or 302, if the foreign proceeding is a foreign main proceeding.

(b) The petition commencing a case under subsection (a) must be accompanied by a certified copy of an 
order granting recognition. The court where the petition for recognition has been filed must be advised of 
the foreign representative’s intent to commence a case under subsection (a) prior to such commencement.

§ 1512. PARTICIPATION OF A FOREIGN
REPRESENTATIVE IN A CASE UNDER THIS TITLE

Upon recognition of a foreign proceeding, the foreign representative in the recognized proceeding is 
entitled to participate as a party in interest in a case regarding the debtor under this title.

§ 1513. ACCESS OF FOREIGN CREDITORS TO A CASE UNDER THIS TITLE
(a) Foreign creditors have the same rights regarding the commencement of, and participation in, a case 
under this title as domestic creditors.

(b)(1) Subsection (a) does not change or codify present law as to the priority of claims under section 507
or 726, except that the claim of a foreign creditor under those sections shall not be given a lower priority 
than that of general unsecured claims without priority solely because the holder of such claim is a foreign 
creditor.

(2)(A) Subsection (a) and paragraph (1) do not change or codify present law as to the allowability of 
foreign revenue claims or other foreign public law claims in a proceeding under this title.

(B) Allowance and priority as to a foreign tax claim or other foreign public law claim shall be governed 
by any applicable tax treaty of the United States, under the conditions and circumstances specified 
therein.

§ 1514. NOTIFICATION TO FOREIGN
CREDITORS CONCERNING A CASE UNDER THIS TITLE

(a) Whenever in a case under this title notice is to be given to creditors generally or to any class or 
category of creditors, such notice shall also be given to the known creditors generally, or to creditors in the 
notified class or category, that do not have addresses in the United States. The court may order that 
appropriate steps be taken with a view to notifying any creditor whose address is not yet known.

(b) Such notification to creditors with foreign addresses described in subsection (a) shall be given 
individually, unless the court considers that, under the circumstances, some other form of notification 
would be more appropriate. No letter or other formality is required.

(c) When a notification of commencement of a case is to be given to foreign creditors, such notification 
shall--

(1) indicate the time period for filing proofs of claim and specify the place for filing such proofs of 
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claim;

(2) indicate whether secured creditors need to file proofs of claim; and

(3) contain any other information required to be included in such notification to creditors under this title 
and the orders of the court.

(d) Any rule of procedure or order of the court as to notice or the filing of a proof of claim shall provide 
such additional time to creditors with foreign addresses as is reasonable under the circumstances.

§ 1515. APPLICATION FOR RECOGNITION
(a) A foreign representative applies to the court for recognition of a foreign proceeding in which the 
foreign representative has been appointed by filing a petition for recognition.

(b) A petition for recognition shall be accompanied by--

(1) a certified copy of the decision commencing such foreign proceeding and appointing the foreign 
representative;

(2) a certificate from the foreign court affirming the existence of such foreign proceeding and of the 
appointment of the foreign representative; or

(3) in the absence of evidence referred to in paragraphs (1) and (2), any other evidence acceptable to the 
court of the existence of such foreign proceeding and of the appointment of the foreign representative.

(c) A petition for recognition shall also be accompanied by a statement identifying all foreign proceedings 
with respect to the debtor that are known to the foreign representative.

(d) The documents referred to in paragraphs (1) and (2) of subsection (b) shall be translated into English. 
The court may require a translation into English of additional documents.

§ 1516. PRESUMPTIONS CONCERNING RECOGNITION
(a) If the decision or certificate referred to in section 1515(b) indicates that the foreign proceeding is a 
foreign proceeding and that the person or body is a foreign representative, the court is entitled to so 
presume.

(b) The court is entitled to presume that documents submitted in support of the petition for recognition are 
authentic, whether or not they have been legalized.

(c) In the absence of evidence to the contrary, the debtor’s registered office, or habitual residence in the 
case of an individual, is presumed to be the center of the debtor’s main interests.

§ 1517. ORDER GRANTING RECOGNITION
(a) Subject to section 1506, after notice and a hearing, an order recognizing a foreign proceeding shall be 
entered if--

(1) such foreign proceeding for which recognition is sought is a foreign main proceeding or foreign 
nonmain proceeding within the meaning of section 1502;

(2) the foreign representative applying for recognition is a person or body; and

(3) the petition meets the requirements of section 1515.

(b) Such foreign proceeding shall be recognized--

(1) as a foreign main proceeding if it is pending in the country where the debtor has the center of its main 
interests; or

(2) as a foreign nonmain proceeding if the debtor has an establishment within the meaning of section 
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1502 in the foreign country where the proceeding is pending.

(c) A petition for recognition of a foreign proceeding shall be decided upon at the earliest possible time. 
Entry of an order recognizing a foreign proceeding constitutes recognition under this chapter.

(d) The provisions of this subchapter do not prevent modification or termination of recognition if it is 
shown that the grounds for granting it were fully or partially lacking or have ceased to exist, but in 
considering such action the court shall give due weight to possible prejudice to parties that have relied 
upon the order granting recognition. A case under this chapter may be closed in the manner prescribed 
under section 350.

§ 1518. SUBSEQUENT INFORMATION
From the time of filing the petition for recognition of a foreign proceeding, the foreign representative shall 
file with the court promptly a notice of change of status concerning--

(1) any substantial change in the status of such foreign proceeding or the status of the foreign 
representative’s appointment; and

(2) any other foreign proceeding regarding the debtor that becomes known to the foreign representative.

§ 1519. RELIEF THAT MAY BE GRANTED
UPON FILING PETITION FOR RECOGNITION

(a) From the time of filing a petition for recognition until the court rules on the petition, the court may, at 
the request of the foreign representative, where relief is urgently needed to protect the assets of the debtor 
or the interests of the creditors, grant relief of a provisional nature, including--

(1) staying execution against the debtor’s assets;

(2) entrusting the administration or realization of all or part of the debtor’s assets located in the United 
States to the foreign representative or another person authorized by the court, including an examiner, in 
order to protect and preserve the value of assets that, by their nature or because of other circumstances, 
are perishable, susceptible to devaluation or otherwise in jeopardy; and

(3) any relief referred to in paragraph (3), (4), or (7) of section 1521(a).

(b) Unless extended under section 1521(a)(6), the relief granted under this section terminates when the 
petition for recognition is granted.

(c) It is a ground for denial of relief under this section that such relief would interfere with the 
administration of a foreign main proceeding.

(d) The court may not enjoin a police or regulatory act of a governmental unit, including a criminal action 
or proceeding, under this section.

(e) The standards, procedures, and limitations applicable to an injunction shall apply to relief under this 
section.

(f) The exercise of rights not subject to the stay arising under section 362(a) pursuant to paragraph (6), (7),
(17), or (27) of section 362(b) or pursuant to section 362(o) shall not be stayed by any order of a court or 
administrative agency in any proceeding under this chapter.

§ 1520. EFFECTS OF RECOGNITION OF A FOREIGN MAIN PROCEEDING
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(a) Upon recognition of a foreign proceeding that is a foreign main proceeding--

(1) sections 361 and 362 apply with respect to the debtor and the property of the debtor that is within the 
territorial jurisdiction of the United States;

(2) sections 363, 549, and 552 apply to a transfer of an interest of the debtor in property that is within the 
territorial jurisdiction of the United States to the same extent that the sections would apply to property of 
an estate;

(3) unless the court orders otherwise, the foreign representative may operate the debtor’s business and 
may exercise the rights and powers of a trustee under and to the extent provided by sections 363 and 
552; and

(4) section 552 applies to property of the debtor that is within the territorial jurisdiction of the United 
States.

(b) Subsection (a) does not affect the right to commence an individual action or proceeding in a foreign 
country to the extent necessary to preserve a claim against the debtor.

(c) Subsection (a) does not affect the right of a foreign representative or an entity to file a petition 
commencing a case under this title or the right of any party to file claims or take other proper actions in 
such a case.

§ 1521. RELIEF THAT MAY BE GRANTED UPON RECOGNITION
(a) Upon recognition of a foreign proceeding, whether main or nonmain, where necessary to effectuate the 
purpose of this chapter and to protect the assets of the debtor or the interests of the creditors, the court may, 
at the request of the foreign representative, grant any appropriate relief, including--

(1) staying the commencement or continuation of an individual action or proceeding concerning the 
debtor’s assets, rights, obligations or liabilities to the extent they have not been stayed under section 
1520(a);

(2) staying execution against the debtor’s assets to the extent it has not been stayed under section 
1520(a);

(3) suspending the right to transfer, encumber or otherwise dispose of any assets of the debtor to the 
extent this right has not been suspended under section 1520(a);

(4) providing for the examination of witnesses, the taking of evidence or the delivery of information 
concerning the debtor’s assets, affairs, rights, obligations or liabilities;

(5) entrusting the administration or realization of all or part of the debtor’s assets within the territorial 
jurisdiction of the United States to the foreign representative or another person, including an examiner, 
authorized by the court;

(6) extending relief granted under section 1519(a); and

(7) granting any additional relief that may be available to a trustee, except for relief available under 
sections 522, 544, 545, 547, 548, 550, and 724(a).

(b) Upon recognition of a foreign proceeding, whether main or nonmain, the court may, at the request of 
the foreign representative, entrust the distribution of all or part of the debtor’s assets located in the United 
States to the foreign representative or another person, including an examiner, authorized by the court, 
provided that the court is satisfied that the interests of creditors in the United States are sufficiently 
protected.

(c) In granting relief under this section to a representative of a foreign nonmain proceeding, the court must 
be satisfied that the relief relates to assets that, under the law of the United States, should be administered 
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in the foreign nonmain proceeding or concerns information required in that proceeding.

(d) The court may not enjoin a police or regulatory act of a governmental unit, including a criminal action 
or proceeding, under this section.

(e) The standards, procedures, and limitations applicable to an injunction shall apply to relief under 
paragraphs (1), (2), (3), and (6) of subsection (a).

(f) The exercise of rights not subject to the stay arising under section 362(a) pursuant to paragraph (6), (7),
(17), or (27) of section 362(b) or pursuant to section 362(o) shall not be stayed by any order of a court or 
administrative agency in any proceeding under this chapter.

§ 1522. PROTECTION OF CREDITORS AND OTHER INTERESTED PERSONS
(a) The court may grant relief under section 1519 or 1521, or may modify or terminate relief under 
subsection (c), only if the interests of the creditors and other interested entities, including the debtor, are 
sufficiently protected.

(b) The court may subject relief granted under section 1519 or 1521, or the operation of the debtor’s 
business under section 1520(a)(3), to conditions it considers appropriate, including the giving of security 
or the filing of a bond.

(c) The court may, at the request of the foreign representative or an entity affected by relief granted under 
section 1519 or 1521, or at its own motion, modify or terminate such relief.

(d) Section 1104(d) shall apply to the appointment of an examiner under this chapter. Any examiner shall 
comply with the qualification requirements imposed on a trustee by section 322.

§ 1523. ACTIONS TO AVOID ACTS DETRIMENTAL TO CREDITORS
(a) Upon recognition of a foreign proceeding, the foreign representative has standing in a case concerning 
the debtor pending under another chapter of this title to initiate actions under sections 522, 544, 545, 547,
548, 550, 553, and 724(a).

(b) When a foreign proceeding is a foreign nonmain proceeding, the court must be satisfied that an action 
under subsection (a) relates to assets that, under United States law, should be administered in the foreign 
nonmain proceeding.

§ 1524. INTERVENTION BY A FOREIGN REPRESENTATIVE
Upon recognition of a foreign proceeding, the foreign representative may intervene in any proceedings in 
a State or Federal court in the United States in which the debtor is a party.

§ 1525. COOPERATION AND DIRECT COMMUNICATION BETWEEN
THE COURT AND FOREIGN COURTS OR FOREIGN REPRESENTATIVES

(a) Consistent with section 1501, the court shall cooperate to the maximum extent possible with a foreign 
court or a foreign representative, either directly or through the trustee.

(b) The court is entitled to communicate directly with, or to request information or assistance directly 
from, a foreign court or a foreign representative, subject to the rights of a party in interest to notice and 
participation.

§ 1526. COOPERATION AND DIRECT COMMUNICATION BETWEEN
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THE TRUSTEE AND FOREIGN COURTS OR FOREIGN REPRESENTATIVES
(a) Consistent with section 1501, the trustee or other person, including an examiner, authorized by the 
court, shall, subject to the supervision of the court, cooperate to the maximum extent possible with a 
foreign court or a foreign representative.

(b) The trustee or other person, including an examiner, authorized by the court is entitled, subject to the 
supervision of the court, to communicate directly with a foreign court or a foreign representative.

§ 1527. FORMS OF COOPERATION
Cooperation referred to in sections 1525 and 1526 may be implemented by any appropriate means, 
including--

(1) appointment of a person or body, including an examiner, to act at the direction of the court;

(2) communication of information by any means considered appropriate by the court;

(3) coordination of the administration and supervision of the debtor’s assets and affairs;

(4) approval or implementation of agreements concerning the coordination of proceedings; and

(5) coordination of concurrent proceedings regarding the same debtor.

§ 1528. COMMENCEMENT OF A CASE UNDER THIS TITLE
AFTER RECOGNITION OF A FOREIGN MAIN PROCEEDING

After recognition of a foreign main proceeding, a case under another chapter of this title may be 
commenced only if the debtor has assets in the United States. The effects of such case shall be restricted to 
the assets of the debtor that are within the territorial jurisdiction of the United States and, to the extent 
necessary to implement cooperation and coordination under sections 1525, 1526, and 1527, to other assets 
of the debtor that are within the jurisdiction of the court under sections 541(a) of this title, and 1334(e) of 
title 28, to the extent that such other assets are not subject to the jurisdiction and control of a foreign 
proceeding that has been recognized under this chapter.

§ 1529. COORDINATION OF A CASE UNDER
THIS TITLE AND A FOREIGN PROCEEDING

If a foreign proceeding and a case under another chapter of this title are pending concurrently regarding 
the same debtor, the court shall seek cooperation and coordination under sections 1525, 1526, and 1527,
and the following shall apply:

(1) If the case in the United States is pending at the time the petition for recognition of such foreign
proceeding is filed--

(A) any relief granted under section 1519 or 1521 must be consistent with the relief granted in the case 
in the United States; and

(B) section 1520 does not apply even if such foreign proceeding is recognized as a foreign main 
proceeding.

(2) If a case in the United States under this title commences after recognition, or after the date of the 
filing of the petition for recognition, of such foreign proceeding--

(A) any relief in effect under section 1519 or 1521 shall be reviewed by the court and shall be 
modified or terminated if inconsistent with the case in the United States; and

(B) if such foreign proceeding is a foreign main proceeding, the stay and suspension referred to in 
section 1520(a) shall be modified or terminated if inconsistent with the relief granted in the case in the 
United States.
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(3) In granting, extending, or modifying relief granted to a representative of a foreign nonmain 
proceeding, the court must be satisfied that the relief relates to assets that, under the laws of the United 
States, should be administered in the foreign nonmain proceeding or concerns information required in 
that proceeding.

(4) In achieving cooperation and coordination under sections 1528 and 1529, the court may grant any of 
the relief authorized under section 305.

§ 1530. COORDINATION OF MORE THAN 1 FOREIGN PROCEEDING
In matters referred to in section 1501, with respect to more than 1 foreign proceeding regarding the debtor, 
the court shall seek cooperation and coordination under sections 1525, 1526, and 1527, and the following 
shall apply:

(1) Any relief granted under section 1519 or 1521 to a representative of a foreign nonmain proceeding 
after recognition of a foreign main proceeding must be consistent with the foreign main proceeding.

(2) If a foreign main proceeding is recognized after recognition, or after the filing of a petition for 
recognition, of a foreign nonmain proceeding, any relief in effect under section 1519 or 1521 shall be 
reviewed by the court and shall be modified or terminated if inconsistent with the foreign main 
proceeding.

(3) If, after recognition of a foreign nonmain proceeding, another foreign nonmain proceeding is 
recognized, the court shall grant, modify, or terminate relief for the purpose of facilitating coordination 
of the proceedings.

§ 1531. PRESUMPTION OF INSOLVENCY BASED
ON RECOGNITION OF A FOREIGN MAIN PROCEEDING

In the absence of evidence to the contrary, recognition of a foreign main proceeding is, for the purpose of 
commencing a proceeding under section 303, proof that the debtor is generally not paying its debts as such 
debts become due.

§ 1532. RULE OF PAYMENT IN CONCURRENT PROCEEDINGS
Without prejudice to secured claims or rights in rem, a creditor who has received payment with respect to 
its claim in a foreign proceeding pursuant to a law relating to insolvency may not receive a payment for the 
same claim in a case under any other chapter of this title regarding the debtor, so long as the payment to 
other creditors of the same class is proportionately less than the payment the creditor has already received.

RULE 2002.  NOTICES TO CREDITORS, EQUITY SECURITY HOLDERS,
ADMINISTRATORS IN FOREIGN PROCEEDINGS, PERSONS AGAINST

WHOM PROVISIONAL RELIEF IS SOUGHT IN ANCILLARY AND OTHER
CROSS-BORDER CASES, UNITED STATES, AND UNITED STATES TRUSTEE

* * * 

(q) Notice of petition for recognition of foreign proceeding and of court’s intention to communicate with 
foreign courts and foreign representatives

(1) Notice of petition for recognition

After the filing of a petition for recognition of a foreign proceeding, the court shall promptly schedule 
and hold a hearing on the petition. The clerk, or some other person as the court may direct, shall 
forthwith give the debtor, all persons or bodies authorized to administer foreign proceedings of the 
debtor, all entities against whom provisional relief is being sought under § 1519 of the Code, all parties 
to litigation pending in the United States in which the debtor is a party at the time of the filing of the 
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petition, and such other entities as the court may direct, at least 21 days’ notice by mail of the hearing. 
The notice shall state whether the petition seeks recognition as a foreign main proceeding or foreign 
nonmain proceeding and shall include the petition and any other document the court may require. If 
the court consolidates the hearing on the petition with the hearing on a request for provisional relief, 
the court may set a shorter notice period, with notice to the entities listed in this subdivision.

(2) Notice of court’s intention to communicate with foreign courts and foreign representatives

The clerk, or some other person as the court may direct, shall give the debtor, all persons or bodies 
authorized to administer foreign proceedings of the debtor, all entities against whom provisional relief 
is being sought under § 1519 of the Code, all parties to litigation pending in the United States in which 
the debtor is a party at the time of the filing of the petition, and such other entities as the court may 
direct, notice by mail of the court’s intention to communicate with a foreign court or foreign 
representative.
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Key Findings

  MFA is the gold standard. 

Much like encryption of external 

devices several years ago, 

multifactor authentication (MFA) 

has become an essential security 

measure and is increasingly 

becoming a regulatory 

expectation. However, MFA is not 

infallible, and not all MFA 

solutions are equally secure.

  It’s not the cloud, it’s you.  

As entities migrate to the cloud, 

most security issues are not 

caused by the cloud service 

provider, but by how the entity 

or its service provider configures 

access to the cloud.  

  Rise of the regulator.  

Recent high-profile incidents 

have rekindled regulatory interest. 

And large multistate settlements 

have given state attorneys 

general the funds to hire experts 

and more aggressively investigate 

breaches. 

  New year, same issues. 

Entities still are not executing on 

the basics. Endpoint monitoring 

agents, security information and 

event management (SIEM) 

solutions, and privileged account 

management tools have become 

more common, but good 

hygiene could have prevented 

many incidents.  

  Everyone’s involved.  

With incidents on the rise and 

the stakes higher than ever, 

senior management, boards, 

and external auditors are 

becoming involved in data 

breach prevention and response.

  No one is “too small.”  

Any entity, of any size, may 

become the victim of a cyber-

attack. Hackers are happy to hit 

“singles” and take advantage of 

the lax security practices of 

small and medium-sized entities, 

and attacker techniques and 

tools simplify the process of 

finding even obscure targets of 

opportunity. 

  GDPR countdown drives 

uncertainty. With the May 25, 

2018 effective date looming, 

entities have been racing the 

clock to get their privacy, data 

security and incident response 

practices in order. Expect 

adjustments to continue as the 

regulation is implemented.

  Reading the litigation tea 

leaves is an inexact science. 

The line determining cognizable 

damages continues to blur. In 

addition, recent cases show that 

privilege may not apply to all 

incident-related communications, 

and that some entities choose to 

waive privilege. 
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CLIENTS AND FRIENDS OF THE FIRM

Sincerely,

 

Ted Kobus 

Leader, Privacy and Data Protection Team

This is our fourth Report addressing the issues entities care about most when  

it comes to incident response. The Report’s focus remains consistent with  

that of prior years, although this year we emphasize the importance of using 

Compromise Response Intelligence in addition to the measures necessary to  

be Compromise Ready.  

2017 was another record-setting year for data security incidents. Attack groups 

continued to exploit vulnerabilities to gain access to valuable data, phishing remained 

prevalent and successful, and employees and their vendors made common mistakes 

that placed sensitive information at risk. But despite attackers’ old tactics continuing to 

work, we saw them also develop new and innovative attacks, including those against 

supply chains and Internet of Things (IoT) devices. As regulator scrutiny increases and 

new international breach notification laws take effect, more entities will struggle with 

these issues globally.  

While all incidents cannot be prevented, there are measures entities can take to 

minimize their attack surface and reduce the frequency and severity of incidents. 

Equally important, given the increase in attacks intended to disrupt operations, is a 

focus on building cyber resilience for an agile response. It can be hard to know where 

to begin, especially in an environment of constant change – but taking steps to 

proactively address these issues is what we call being Compromise Ready. 

Our goal in publishing this Report is to offer practical steps you can take to reduce your 

risk profile, build resilience, and be better prepared to respond when an incident 

occurs. The data and experience behind the recommendations come from our work 

on more than 560 incidents in 2017 and more than 2,000 others in years past. Just as 

security teams use threat intelligence to prevent attacks, we hope you will use the 

Compromise Response Intelligence from this Report to prioritize and gain executive 

support for security spending, educate key stakeholders, fine-tune incident response 

plans, work more efficiently with forensic firms, assess and reduce risk, build scenarios 

for tabletop exercises, and determine cyber liability insurance needs.

Please continue to reach out and let us know what information you would find most 

useful in future reports.

560+ 
Incidents in 2017
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Incident Response Timeline

Incident Response Trends 
Top 5 Causes

6%
System Misconfiguration

11%
Stolen/Lost Device  

or Records

17%
Inadvertent Disclosure

32%
Involved Remote 

Access

18%
Involved 

Ransomware

38%
Involved Ransomware

17%
Involved Automated  

Data Exfiltration

34%
Phishing

19%
Network Intrusion

Discovery to Containment

3
Days

Occurrence to Discovery

66
Days

38
Days

Discovery to NotificationTime to Complete Forensic 
Investigation

36
Days

OCCURRENCE DISCOVERY

CONTAINMENT

NOTIFICATION

FORENSIC 
INVESTIGATION 

COMPLETE

AT A GLANCE

468



3

Average Forensic 
Investigation Costs

$84,417
All Incidents

$436,938 
20 Largest Investigations

100%
Increase Over Last Year

Industries Affected

AG Inquiries Following 
Notification

31%

Notifications vs. Lawsuits Filed

10
 Lawsuits Filed

350
Notifications

65%
Internally  

Discovered

35%
Externally  

Discovered

Breach DiscoveryEntity Size by Revenue

4% 
> $5B

17% 
$1B−$5B

13% 
$500M−$1B

16% 
$100M−$500M

18% 
$10M−$100M

4% 
$1M−$10M

14%
Education

35%
Healthcare

13%
Business & 
Professional 
Services 
(including IT, Legal, 

Engineering, and 

Transportation)

1%
Nonprofit

3%
Government

10%
Other

3%
Aerospace & Defense

9%
Finance & Insurance

12%
Hospitality (including Retail, 

Food & Beverage, Media & 

Entertainment)

Non-AG Inquiries

2016

29
2017

43
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Why Incidents Occur
Phishing and Exploitation of Vulnerable  

Systems Top the List 

Over one-third (34%) of the incidents we responded to 

began when an employee was phished – tricked by an 

email message into providing access credentials to an 

unauthorized party, visiting a phony website, 

downloading an infected document, or clicking on a link 

that installed malware. Both sophisticated and 

unsophisticated hackers use phishing to obtain direct 

network access, convince employees to wire money, 

enable remote access with compromised credentials, or 

deploy malware and ransomware. These incidents can 

be costly and difficult to investigate.

Exploitation of vulnerable systems to gain network access was 

the second-most frequent tactic used by attackers to obtain initial 

access, accounting for 19% of the total. After gaining access, 

deployment of ransomware was the most likely next occurrence. 

Ransomware Attacks Continue 

Ransomware attacks continued to grab the spotlight with their 

frequency, occasionally dramatic demands for payment, and 

headline-ready names like WannaCry. Increasingly, the more 

traditional ransomware incidents occurred through poorly 

configured Remote Desktop Protocol services – which are 

susceptible to default-password guessing or brute-force attacks 

– rather than traditional phishing links. The attacker remains 

undetected while conducting reconnaissance and can launch a 

more devastating attack by encrypting critical data (and, in some 

instances, deleting backup files). In many cases, victims 

successfully restore data without paying a ransom, thanks to 

increasingly maintaining robust off-site backups.

Cloud Misconfigurations: A Growing Trend 

System misconfiguration is a new category we tracked this year 

to reflect the growing number of incidents where unauthorized 

individuals gain access to cloud instances and storage devices 

because permissions are set to “public” instead of “private.”  

Often the unauthorized persons are “security researchers” who 

will contact the media regarding what they were able to access. 

These incidents accounted for 6% of the total.

CAUSES

Phishing for Mail Access

As entities continued moving to cloud-based email systems 

like Office 365 without enabling MFA, we saw a surge in 

phishing incidents targeting Office 365 login credentials. 

Often multiple employees, sometimes 20 or more, were 

phished at the same time, giving the attacker access to all 

the compromised accounts. The default log settings for  

most Office 365 instances are not granular enough to show 

which emails and data an attacker accessed, complicating 

notification determinations. To address this concern,  

several forensics firms have developed custom scripts to 

extract logs with sufficient detail to support notification 

determinations. Some entities experienced multiple incidents 

before enabling MFA.

One tactic used by attackers to avoid detection was so 

common that it is worth a special note. After compromising a 

user’s mail account and using the target’s account to send 

fraudulent emails (in furtherance of a wire fraud scam, W-2 

theft or some other fraud), an attacker will typically add 

mailbox rules to ensure that replies to the imposter emails are 

forwarded to the attacker and deleted from the mailbox, 

preventing the real user from seeing replies to the imposter’s 

emails. Thus, merely changing passwords is not enough to 

contain an incident. Entities must search for and deactivate 

unauthorized rules changes immediately upon learning of an 

incident. Important: Do not delete these rules – they 

must be preserved for forensic investigation.

 

Take Action: Close the Employee Loophole

The number of phishing incidents, inadvertent disclosures,  

and cloud misconfigurations shows that employees and 

third-party vendors continue to cause incidents. Effective 

training can reduce the frequency and severity of these 

incidents. Because people are fallible, training is not enough 

and technological safety nets are needed. For incident 

prevention, a strong training and technology mix includes:

   Phishing training, including test phishing campaigns, 

to increase awareness.

   Educating employees to not provide login credentials 

or use the same credentials for multiple sites or 

services.

   Enabling MFA throughout the entity. 

   Deploying endpoint security agents and advanced 

email threat protection tools.

   Developing effective network segmentation.

As the value of bitcoins rose, so did the number of 

crypto-miner attacks, when hackers install 

malware that uses the victim entity’s computer 

resources to mine bitcoins or other cryptocurrencies 

for the attacker.   
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Breach Discovery Ransomware

65%
of Breaches 
Internally Discovered

$40,000
Average Payment

35%
of Breaches 
Externally Discovered

100% relied on vendor when 
payment in bitcoins requested

Overall

Remote Access

Other

W-2 Scam

Ransomware

Automated Information 
Exfiltration

Ransomware

Other

Automated Information 
Exfiltration

Remote Access

32%

24%

20%

18%

  6%

38%

29%

17%
 

16%

Phishing Breakdown

34%
 Phishing

Network Intrusion Breakdown

19%
Network Intrusion

6%
System 
Misconfiguration

11%
Stolen/Lost Device  
or Records

13%
Other

17%
Inadvertent 
Disclosure

53%
Employees (includes employee  

error such as mistakenly providing 

information in a phishing scam)

31%
Unrelated Third Parties

(e.g., security researchers)

16%
Vendors/Service Providers

Responsible Party
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When an incident occurs, entities often want to notify 

regulators and affected individuals as quickly as possible. 

However, it is critical to first take the time to contain the 

attack. The forensic, legal and in-house team will then 

work to determine who is affected, identify measures to 

prevent a reoccurrence, and mitigate potential harm.  

To help you set realistic expectations, we looked at the 

timing of the incident response life cycle’s core elements: 

detection, containment, analysis, and notification.

Network Intrusion Timeline 

Network intrusions tend to take longer to detect and contain 

than other types of attacks, because multiple steps are 

involved. However, the timeline follows the overall pattern of 

other types of attacks. More than 90% of all network intrusions 

were detected in less than six months and contained in less 

than a week. More than half of all forensic investigations were 

completed within a month, with only 4% taking longer than 

three months.

Overall Incident Response Time 

Timeline Provides Context for 
Response Expectations 

INCIDENT RESPONSE LIFE CYCLE

The time from initial occurrence to detection continues to be 

where entities have the most room to improve. Earlier detection 

usually means more forensic data is available, which leads to 

more effective mitigation efforts and more certainty about what 

occurred. Good logging and visibility are also critical. 

Entities are more aware than ever of the importance of 

constant vigilance. Of the data breaches in this year’s survey, 

65% were detected internally. Only 8% remained undetected 

for more than six months, and only 4% for more than a year.

Ending the attack is critical to reducing exposure, and incident 

response teams continue to find faster containment strategies. 

Time to containment was less than a week in 97% of incidents; 

only 2% took more than a month to contain. Key factors in 

time to containment are as follows: (1) an existing relationship 

with a forensic firm, (2) quick access to forensic data such 

as logging and endpoint information, and (3) effective project 

management to build and execute the containment plan. 

Detection Containment

Occurrence to Discovery

NETWORK 
INTRUSION

84 Days
ALL 

MATTERS

66 
Days

Discovery to Containment

HEALTHCARE

1Day 
 
NETWORK 
INTRUSION

5 Days
3 

Days
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Number of 

Individuals Notified

AVERAGE:

87,952

Take Action:  

Keys to Shortening the Timeline 

   Increase SIEM log storage to  

look back at incidents.

   Identify a forensic firm in  

advance, and conduct onboarding 

to speed the process later.

   Use endpoint security tools to get 

visibility faster.

   Be mindful that the pressure to 

move quickly must be balanced 

with the need for a complete, 

thorough investigation and 

effective containment.

Notifications by Industry

Hospitality (Food/Beverage, Retail) 627,723
Education 46,783
Business & Professional Services 8,284
Healthcare 6,470
Finance & Insurance 3,572
Other  2,729
Nonprofit 957
Government 927
Aerospace & Defense 275

Forensic analysis is getting faster and more sophisticated, 

with new tools and increased personnel. This year’s analysis 

period was shorter than last year’s, with 55% of investigations 

completed in less than one month and 87% in less than two. 

Only 4% of investigations took more than three months from 

start to finish. Despite the understandable desire for speed, it 

is important to let the forensics process run its full course to 

determine the actual scope of the incident. Entities that rush 

or skip this important step and simply assume the worst-case 

scenario run the risk of making a broader notification than is 

necessary or appropriate.

With local, national, and internet media continuing to make 

data breaches headline news, entities feel increased pressure 

to make notifications quickly. In response, notification times 

dropped in 2017. As in the past, entities are preparing to 

notify as close in time as possible to when a complete forensic 

investigation reveals who may have been affected. 

Analysis Notification

Engagement of Forensics to Completion

HEALTHCARE

29 Days 
 
NETWORK 
INTRUSION

36 Days

36 
Days

Discovery to Notification

HEALTHCARE

43 Days 
 
NETWORK 
INTRUSION

45 Days

38 
Days
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In the first days after an intrusion is discovered, the ability to quickly and efficiently conduct a forensic investigation is critical. 

A focused forensic investigation can help you answer the essential questions: What happened? How did it happen? How 

do we contain it? Whom do we need to tell? How can we protect affected individuals? Getting fast, accurate answers is 

especially important when the compromised data includes personal information that may trigger a reporting requirement. 

In 2017, forensics were used in 41% of intrusion incidents 

overall, compared with 34% in 2016, showing that entities are 

realizing the value of hiring outside investigators with broad 

experience and resources. Forensics were used in 65% of 

network intrusion incidents, probably due to the inherent 

complexity of those investigations. 

Forensic investigators use a variety of tools to determine the 

scope of information affected and the extent of the incident. 

Depending on the situation, they may analyze information from 

an entire network, a specific application, or a particular 

computer, mobile device, or other endpoint. In 2017, the most 

frequently used tool was log review, which enables the 

investigator to reconstruct how data was accessed and to 

determine whether it was exfiltrated. It can tell you who clicked 

on a phishing link, and how effective your defenses are. Log 

review was used in 87% of forensics investigations this  

year, probably due to the increase in Office 365 incidents 

involving attackers gaining access to different accounts.  

This trend further demonstrates how critical it is for entities  

to collect and retain robust logs in both on-premises and  

cloud environments.

Device imaging, used in 55% of investigations in 2017, helps 

evaluate servers and databases for malware and other  

forensics artifacts. Malware analysis, used 30% of the time, 

looks at the specific types of malware – where they came from, 

how they work, and whom they may impact. And endpoint 

scanners, which review activity in desktops, laptops, and 

point-of-sale devices, were used in only 13% of investigations, 

down from 28% in 2016.

Forensics Drive Key Decisions

FORENSICS

Type of Investigation

87%
Log Review

55%
Imaging

30%
Malware 
Analysis 

13%
Endpoint 
Scanners

Use of Outside Forensics

Forensic Investigation Costs

for All Incidents

$84,417

for 20 Largest 
Investigations

$436,938 

for Network 
Intrusion Incidents

$86,751

65%
of Network Intrusion 

Incidents

41.5%
of Data Breach  

Incidents

24%
Evidence of Data 

Exfiltration in Network 
Intrusion Incidents 

Average Completion  
Time for Forensic 

Investigation 

36 
Days
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* These amounts total more than 100% because many incidents involved multiple types of data.

Data at Risk*

39%
Health 
Information

46%
Social 
Security

26%
Other Confidential 
Information  
such as student ID 

numbers, usernames 

and passwords, and 

intellectual property

24%
Birthdate

15%
Financial  
Data

12%
PCI Data

10%
Driver’s  
License

Latest Trends in Forensics

Forensic investigators have been creative in developing 

tools that respond to new types of attacks. For example, 

faced with a huge jump in Office 365 intrusions, some firms 

have developed tools that can determine which emails were 

opened and which objects the attacker accessed. This 

information can significantly limit the scope of review, as well 

as the number of required notifications.  

 

Investigating in the Cloud

Although forensic techniques and principles are generally 

the same in cloud investigations, cloud environments raise 

some special challenges. In a Software as a Service (SaaS) 

environment, the vendor – not the entity – controls the 

underlying infrastructure, including logging. Because logs are 

so often critical to investigations, make sure to understand 

a vendor’s log detail, obligations, and preservation practices 

well in advance of an incident.

An Infrastructure as a Service (IaaS) arrangement moves 

some or all of an entire entity’s infrastructure into a cloud 

environment. Forensic investigators typically cannot connect 

to physical machines to collect images and data. Instead, 

they must have processes in place to collect and analyze 

data in cloud environments. Some forensic firms have 

overcome this challenge by creating their own virtual systems 

with forensic tools in the cloud, which they use to connect to 

and analyze client storage devices. 

Take Action: Choose the Right Forensic Firm

In considering whether to hire an outside forensic firm or 

deciding between possible firms, consider the 3Cs:

   Capability: What tools does the outside firm use to 

conduct investigations? Will its tools work in your 

environment? Can it quickly provide visibility to endpoints, 

capture network traffic, and search for current indicators of 

compromise? Or will it want to forensically image all devices 

and conduct manual analysis? 

   Capacity: What’s their – and your – bandwidth? Will the 

firm have a competent team available when you call? Do 

you have enough resources to deploy the tools, support 

the investigation, and carry out containment and 

remediation actions while still doing your day job?

   Credibility: Will stakeholders (e.g., regulators, customers, 

board members, shareholders) expect you to have 

engaged an external firm? And will they have confidence in 

the forensic firm’s findings? Does the firm have experience 

responding to the types of incidents you are likely to face?

Even if you have preselected a forensic firm, when an 

incident arises you should take a close look at whether that 

firm is best-suited for the particular investigation. Some 

investigations call for a firm that can tell you exactly what 

attackers did within your environment. Others require 

specialized knowledge of a particular application or system. 

Consult with experienced counsel and your cyber carrier to 

leverage their experience – their Compromise Response 

Intelligence – with the options you are considering.  
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Regulators More Involved 

POST-NOTIFICATION

In the wake of several recent high-profile incidents, regulators are taking a more aggressive role in investigating data 

breaches. We are seeing increases in both the number of inquiries and the speed with which the inquiries are made. 

No longer confined to a few active state attorneys general (AGs), investigations may be opened by any AG whose state’s 

residents are affected. Additionally, although the number of resolution agreements has dropped, the Office for Civil 

Rights (OCR) continues to heavily investigate HIPAA (Health Insurance Portability and Accountability Act) compliance 

following breaches affecting more than 500 people, and more quickly than in years past.

OCR Inquiries Where Notice in a 
Healthcare Incident Exceeded 500

2016

13 
2017

22

Non-AG Inquiries

2016

29 
2017

43

AG Inquiries Following 
Notifications

2016

37 
2017

64

What an AG Wants

Higher Budgets, Higher Stakes 

Regulatory investigations are no longer just informal inquiries that seek voluntary 

cooperation. More and more, we are seeing agencies issue subpoena-like civil 

investigative demands (CIDs) that require significant effort to respond.

State AGs and other regulators, well-funded by large multistate settlements, are 

combining their power to compel testimony and documents with more experts to 

help them dive deeper into your operations than ever before. CIDs and informal 

letters now request not only your entity’s information security plan and remediation 

steps, but also more burdensome technical requests, including details about your 

environment and its physical, technical, and administrative controls. OCR in particular 

has added instructions to its data requests that may change existing assumptions 

about how long and in what format an entity must hold and preserve data. 

Outcomes of these inquiries often go well beyond the incident itself. While settlement 

proposals often contain a monitoring component and a corrective action plan, 

regulators are also beginning to issue closing letters. These letters do not support 

enforcement action, but contain certain findings and require the entity to 

acknowledge that it must comply with all statutory obligations. OCR can use this 

acknowledgment against the entity in a future incident. Similarly, after a complaint 

investigation or compliance review, OCR may negotiate a resolution agreement 

requiring an entity to take corrective action to comply with HIPAA. These can be 

far-reaching agreements that call for a systemic change in the way a state operates, 

or they may cover a single healthcare provider or hospital.

Size Doesn’t Matter 

AGs are looking beyond the number of affected residents to explore an entity’s 

“systemic issues.” Those that are slow to investigate, are slow to notify and 

experience repeat data incidents may be especially vulnerable.

Incident  
Response Plan

Employee  
Training Manual

Policies and  
Procedures

Forensic  
Reports

Information on  
Specific Data  
Loss Prevention

Information  
on Use of MFAs
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EU Update: Preparing for GDPR Notification Requirements

 The EU’s General Data Protection Regulation (GDPR),  

 effective May 25, 2018, addresses personal data  

 breach notification in Article 33 (notifying authorities) and  

 Article 34 (notifying individuals). The harm threshold  

 for notifying regulators is lower than the threshold for  

 notifying individuals – notification to authorities should  

 occur within 72 hours after the entity has “become  

aware” of a personal data breach that is likely to result in a “risk to the rights 

and freedoms of natural persons.” By contrast, notification to individual data 

subjects must occur when the breach is likely to result in a high risk to the rights 

and freedoms of natural persons. In both cases, the risk analysis must broadly 

consider the confidentiality, integrity, and availability of data.

Because the GDPR’s definitions of “personal data” and “personal data 

breach” are broader than those in the United States, a notifiable breach may 

be triggered by different incidents. For example, unauthorized disclosure of a 

list of names and addresses with religious affiliations and church attendance 

frequency might be perceived as threatening to the rights and freedoms of EU 

data subjects, but would not trigger a U.S. notification requirement.  

Multinationals must plan to manage incidents that affect multiple jurisdictions, 

as notification under one regulatory regime could create legal risk in another. 

For example, providing notice to an EU regulator within the 72-hour window 

could prompt questions about notification timing in the United States. Incident 

response plans should designate a single decision-maker or a central team 

to manage potential conflicts. Our incident response tabletop exercises for 

global entities help their distributed teams take a collaborative and consistent 

approach to managing multijurisdictional events.

Take Action:  

Manage Regulatory Risk

   Have a response plan and 

team in place and practice.  

   Investigate incidents 

expeditiously and notify as 

soon as possible, ideally 

within 30 days of discovering 

the incident.   

   Communicate a culture of 

transparency and compliance 

when responding to regulatory 

inquiries.

Technology Helps Protect Payment Cards 

Adoption of EMV technology is making it harder to use stolen card data, and point-

to-point encryption use is reducing the number of large card-present theft incidents. 

When they do occur, because Visa and Mastercard raised the operating expense 

reimbursement rates across all card types, the baseline expectation for the combined 

network liability assessment (recovery of operating expense and counterfeit fraud) 

increases. On average, the lowest expectation starts at $4 per at-risk account. The 

per card assessment amount can climb to $20 or more based on the amount of fraud 

that issuing banks report. Generally, larger incidents will be on the low end of the 

range because the percentage of cards with attributable fraud will be lower than small 

incidents where the attacker may be able to sell a larger percentage of the cards on 

a forum. American Express changed its Data Security Operating Policy (DSOP), so 

when it decides its DSOP applies the opening demand from American Express will be  

$5 per at-risk account.  

As experts predicted, EMV adoption has caused attackers to more frequently target 

e-commerce sites, and we saw a resurgence in these attacks. Even if a site uses 

tokenization, an attacker with access to the site’s administrative console or checkout-

page code can bypass tokenization and capture payment card data. Liability 

assessment programs apply to these incidents now too.

$4-$20

2017 Per Card Assessment 
Range for Operating Expense  
and Fraud

Credit Monitoring Offered  
When Notification Occurred

Average Redemption

60%

35%
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Prepare for Privilege Challenges

LITIGATION

Data breach litigation is surviving motions to dismiss and proceeding to 

discovery, where plaintiffs seek breach investigation records and challenge 

defendants’ assertions that the investigations are protected by various 

legal privileges. In 2017, three courts ruled on these challenges,  

with different results.

California Protects Forensics Documents 

In a case involving a health insurance entity, a federal court in the Northern District  

of California held that the attorney work-product doctrine protected documents  

sent by a forensics vendor to its client. The key issue was whether the vendor created 

the documents in “anticipation of litigation.” Although some documents had been 

created both to assist in litigation and to help the entity respond to the suspected 

incident, the court held that the “litigation purpose permeate[d] the documents” and 

warranted protection.  

The United States District Court for the Central District of California reached a similar 

conclusion in a case involving a major consumer credit reporting agency. The plaintiffs 

argued that the forensic report and related documents were not protected by the 

attorney work-product doctrine because the company “had independent business 

duties to investigate data breaches and it hired [forensics vendor] Mandiant to do 

exactly that ...” But the court found that the company's duty to perform the work did 

not remove work-product protection. Instead, the court used a Ninth Circuit standard 

to analyze whether the documents were created “because of” litigation or the threat 

thereof. In ruling that the privilege applied, the court noted that (1) Mandiant was hired 

by a law firm to help it provide legal advice in anticipation of litigation; (2) Mandiant 

provided its report to the law firm, not to the entity; and (3) the form and content of 

Mandiant’s report were largely dictated by the law firm’s instructions.   

 

Are Forensic Documents Protected From Discovery?

Motions to dismiss can still help 

defendants reduce exposure and limit 

the scope of discovery. In 2017, courts 

appeared to favor dismissing specific 

causes of action while allowing others 

to proceed. For example, in In re: 
Banner Health Data Breach Litigation, 

an Arizona federal court dismissed 

breach of contract, good faith and 

implied duty of care claims, but 

allowed others to move forward.

 Northern District of California 

Work-product protection exists for 

documents created in anticipation 

of litigation, even when they also 

serve another purpose.

Central District of California  

Work-product protection exists 

for documents created because 

of litigation or the threat of 

litigation, despite independent 

business duty to investigate.

District of Oregon  

There is no protection for 

documents not prepared 

by or sent to counsel, 

documents relating to 

third-party work, or 

communications with 

parties not involved in  

the breach.
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Oregon Limits the Privilege 

The United States District Court for the District of Oregon reached a different conclusion. 

That court required the defendant to show that each document it intended to withhold 

was specifically “legal advice.” However, the facts of that case were unique. In 

October 2014, the entity had proactively engaged Mandiant to conduct a forensic 

investigation independent of counsel, and the court scrutinized the timing and scope 

of that engagement in its ruling.  

The court focused on the requirement for the business entity to prepare most of the 

documents in response to the data breach (such as press releases and customer 

notices) regardless of the litigation. It said the entity’s intention to have an attorney 

review the documents, and the possibility that attorneys advised on the drafting “[do] 

not make every internal draft and every internal communication relating to those 

documents privileged and immune from discovery.” To maintain the privilege, the 

entity had to show that the communications were sent to or from counsel seeking or 

providing legal advice. 

Take Action: Build the Paper Trail

   Certain work performed during incident investigation and response 

serves a business purpose and therefore may not be privileged. 

Consider the timing and language of your vendor engagements and 

scope of work letters. 

   Where vendors will have dual purposes, one of which is to assist 

counsel in litigation, use additional engagement letters or scope of 

work agreements to make that purpose clear. 

   Assume communications with PR and crisis management firms are 

not privileged. Act and write accordingly. 

   Consult with the litigation team early to develop a privilege strategy 

for confidential communications.

   Remember that privilege fights happen months or years after a 

communication is created. Develop a labeling strategy for privileged 

documents and emails that will streamline litigation review. 
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ACTION ITEMS

Use Compromise 
Response 
Intelligence to 
Minimize Risk

Any entity, of any size, may find itself the victim of a 

cyberattack. Criminal organizations and security 

researchers constantly scan the internet for 

vulnerabilities and poorly configured systems. If your 

systems and data are exposed to the internet, it’s only  

a matter of time before an attacker will target you.

While new threats continue to appear, the incident preparation 

and response landscape has not changed dramatically from 

prior years. Our recommendations from previous years still hold 

true, and we have added some new ones to reflect developing 

threats and updated strategies.

Increase awareness of 
cybersecurity issues.

In particular, employees must receive 

training and education on the dangers 

of phishing emails and what they 

look like.

Identify and implement 
basic security measures.  

•  Segregate subnetworks that contain 

sensitive and valuable data from other 

parts of the network.

•  Disable or harden remote desktop 

access on internet-facing systems.

•  Ensure that patch management 

procedures are in place and critical 

patches are installed in a timely 

manner.

•  Remove administrative rights from 

normal users, and limit the number of 

privileged accounts.

•  Implement a web proxy that can 

block access to untrusted websites.

•  Utilize threat intelligence and endpoint 

protection tools.

•  Deploy endpoint monitoring and an 

intrusion detection and prevention 

system.

•  Aggregate logs from critical sources 

into an SIEM tool, and configure 

properly tuned, real-time alerts. 

•  Retain logs for at least one year, 

preferably longer.  

•  Prohibit access to personal email 

accounts from the entity’s network.

Create a  
forensics plan. 

You can’t protect what you don’t 

understand. Create and maintain 

accurate network diagrams, device 

inventories, and data maps to ensure 

that the internal IT team knows  

your entity’s environment. The plan 

should also address internal  

procedures and tools for collecting  

and preserving forensic evidence,  

and identify pre-vetted forensic firms 

and those for which a master service 

agreement is in place.

Build business continuity 
into your incident  
response plan.

With ever-growing ransomware and 

distributed denial of service (DDoS) 

attacks, business continuity should be 

built into your incident response plan 

and tested.

Manage your  
vendors.

Vendor incidents are still occurring. It is 

critical to know your vendors and how 

they operate. You must understand 

what data is being shared, how it is 

being secured, and what happens if the 

vendor has an incident. Explore what 

logs your vendor maintains, what level 

of detail they provide, how long they are 

retained, and your ability to access 

those logs to investigate an incident.

 

Combat  
ransomware. 

The best defense against a ransomware 

demand is a full and complete backup 

that is readily available. Creating a 

Bitcoin wallet in advance and prefunding 

it can minimize impact if backups are 

unavailable; however, there are other 

considerations that need to be 

addressed before creating a wallet. 

Most entities engage a forensic firm 

with a funded Bitcoin wallet. 

 Purchase the right cyber 
insurance policy.

Look for risk management services and 

guidance from your carrier in addition to 

a solid policy, appropriate limits, and 

claims experience.

1

2
3

4
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6

7

PREVIOUS RECOMMENDATIONS ARE STILL CRITICAL
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 Implement a strong,  
top-down risk  
management program.

•  Your entity’s information security 

posture starts at the top. 

Unfortunately, senior executives 

are often the most vocal opponents  

of enhanced security measures.  

It is imperative for executives at the 

highest level to be “all in” and 

constantly project the importance  

of information security. 

•  Conduct a comprehensive risk 

assessment as the basis for your  

risk management program. This  

will help you identify and reduce  

legal risk in your information security 

practices, respond to regulatory  

and legal challenges, and focus 

information security resources on  

the most critical risk scenarios. 

•  Entities in every industry should look 

at the New York Department of 

Financial Services Cybersecurity 

Requirements for Financial Services 

Companies. Even if your entity is not 

covered by this regulation, experts 

believe it may be the model for future 

state or federal cybersecurity 

regulations. 

Adopt updated password 
guidance, and implement 
MFA or other risk-based 
authentication controls.

Authentication by username and 

password alone can no longer protect 

sensitive information or secure remote 

access to network resources and 

third-party providers. This is true for 

several reasons. First, outdated 

guidance on password complexity and 

rotation (now updated) has inadvertently 

trained users to create bad passwords 

and share them across sites and 

services. Second, attackers have 

breached so many large stores of 

username and password combinations 

that billions of breached password 

records are now in the public domain. 

Third, attackers use simple tools to 

automate so-called credential-stuffing 

attacks, in which attackers use these 

stolen password databases to brute-

force their way into poorly protected 

services and sites. 

As with any good security solution, this 

problem calls for a layered approach 

tailored to your entity’s risk scenarios 

and tolerance:

•  Adopt updated password guidance. 

Consider updated password policies 

to match recent guidance published 

by the National Institute for Standards 

and Technology (NIST) and Microsoft, 

which eliminates complex, hard-to-

remember passwords and arbitrary 

password-rotation rules in favor of 

rules that (1) encourage longer, 

easier-to-remember “memorized 

secrets”; (2) check proposed 

passwords against the corpuses of 

known breached passwords; (3) 

implement protections (like rate 

limiting) that mitigate brute-force 

attacks; and (4) rotate passwords 

only if there’s a good reason to do 

so (e.g., password database stolen, 

password phished). 

•  Use strong MFA or other risk-

based authentication controls.  

To mitigate phishing, credential-

stuffing attacks and password reuse 

scenarios, implement strong MFA 

controls using software- or hardware-

based tokens. Entities concerned 

about the business impact of full MFA 

can consider risk-based controls that 

require additional authentication steps 

only when suspicious activity is 

detected. Besides being a good 

security practice, MFA and other 

advanced authentication methods are 

on regulatory agencies’ radars. 

Consider implementing these controls 

in any scenario involving (1) remote 

access to email (on-premises or in the 

cloud); (2) remote access to network 

resources through VPN; (3) remote 

access to cloud resources, including 

third-party SaaS providers that handle 

sensitive information like HR or payroll 

data; and (4) login pages to customer-

facing web applications containing 

sensitive data or processes. 

 Keep data secure  
in the cloud.

Migrating to the cloud is a great step to 

increase your entity’s data security, but 

it doesn’t mean you can let up on other 

security measures. Data in the cloud is 

more secure in some respects, but it is 

still vulnerable if the entity’s overall security 

posture is weak. When considering a 

cloud solution, work with your risk 

management team to ensure that its 

security model works with your program. 

Understand the shared-responsibility 

model, and ensure that you are doing 

your part to secure and monitor your 

data in the cloud. Different uses of the 

cloud – IaaS, SaaS or PaaS – carry 

different security obligations. All cloud 

deployments should be approved by 

management after being screened for 

security implications, and secured by 

personnel with the training and 

experience to secure data in cloud 

environments.

Prepare for more 
regulatory inquiries.

•  Because of recent settlements 

between regulators and entities, 

regulators have more funds to 

investigate entities that suffer data 

breaches. As a result, expect more 

regulatory inquiries, including 

formal inquiries in the form of CIDs,  

and more extensive requests 

for information.

•  Because of greater regulatory scrutiny 

as well as the potential for litigation, 

think strategically about the timing 

and language in investigation vendor 

engagements and scope of work 

8
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NEW RECOMMENDATIONS KEEP YOUR RISK POSTURE CURRENT
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letters/documentation, especially 

when engaging existing vendors to 

assist with an incident investigation. 

Attorney-client and work-product 

privileges may not protect all 

communications.  

•  Focus on complete and timely 

remediation following an incident. 

Regulators want to know you have 

taken significant steps to prevent 

another incident from occurring.  

If you are a publicly 
traded entity, update  
your Item 1A Risk 
Factors regarding privacy 
and security. 

Based on the Securities and Exchange 

Commission’s guidance on cyber risk 

factors, entities generally disclose three 

categories of risks: (1) operations/

business resiliency – the entity relies 

heavily on technology to run the 

business, and if the technology fails, 

then there may be impact; (2) a data 

breach risk – what cyber risks the entity 

may face on a going-forward basis, and 

what material cyber incidents have 

already occurred; and (3) privacy/

security regulatory compliance – the 

ability to adapt and comply with new 

laws as they are enacted and modified 

globally. Review your risk factors and 

ensure that these areas are covered.

Risk Assessments: An Essential Guide 

Risk assessments are a critical foundation for any information security program. 

They help satisfy regulatory requirements, demonstrate a commitment to 

cybersecurity and suggest where to invest limited security resources. In fact, 

risk assessments have proven so valuable that many standards and regulatory 

frameworks now require them (HIPAA’s Security Rule, the Payment Card Industry 

Data Security Standard [PCI DSS], NIST, and the New York Department of 

Financial Services Cybersecurity Requirements, to name a few).

Many entities, however, still do not incorporate true risk assessments into their 

information security planning, often because of confusion about what a risk 

assessment is – and is not.

•  A risk assessment identifies 

threats, vulnerabilities, likelihood 

and impact. Risk assessments are 

often confused with other risk-

management tools, such as 

vulnerability assessments, 

penetration tests and red-team 

exercises, compromise assessments, 

gap analyses, and compliance 

audits. These are valuable tools,  

but they do not accomplish the 

purposes of a true risk assessment. 

Indeed, they may be rejected by 

regulators evaluating an entity’s 

compliance with risk assessment 

requirements.  

•  A risk assessment prioritizes  

and tailors recommendations to 

a particular entity. To be useful,  

a risk assessment must do more 

than merely catalog an entity’s 

vulnerabilities. Nor can it base its 

recommendations on generic  

risk ratings that ignore environment, 

culture, and risk appetite.  

Rather, the assessment must tie 

known vulnerabilities to the threats  

and attack scenarios most likely  

to affect the entity. 

•  A risk assessment is an ongoing 

process. Entities often err by 

treating a risk assessment as a 

point-in-time compliance exercise.  

In fact, it’s a continuous process  

of reflection and improvement.  

As part of its risk assessment 

program, an entity should establish a 

committee or group to meet regularly 

to evaluate emerging threats and 

vulnerabilities.

•  A risk assessment focuses  

on the entire entity, not just 

information technology.  

True risk assessments evaluate  

all aspects of security management 

programs, including vendor-

management policies and 

procedures, security awareness 

training programs, staffing and 

competence of security engineers 

and compliance officers,  

incident response programs, and  

the management structure of 

security teams.

12
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Basic Tools of Wealth 
Planning 

      3 

© 2018 Baker & McKenzie LLP 

Overview 

Offshore Corporations 
 
Trusts / Foundations 
 
Offshore Financial Centers 
 
Life Insurance / Pensions 
 
Marital Contracts / Waivers of Forced Heirship 
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Offshore Corporations 

      
5 

Family 

Offshore 
Company 

Assets 

Dividend 

Form in 
Jurisdiction 
without income 
or withholding 
tax 

 
 

- Used where home country taxes 
residents/citizens on worldwide 
income 

- Taxation of income deferred until 
repatriated through dividends 

- Some jurisdictions have anti-deferral 
of controlled foreign corporations that 
tax income whether distributed or not 

- Examples of those that do are - 
U.S., U.K., Canada 

- May not provide estate tax protection 
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Offshore Trusts / Foundations 

 
Distribution 

      
6 

Family 

Assets 

Trust Invest 
Mgr. 

Custody. 

Trustee 

– Origins 
Trusts – Common Law 
Foundations – Civil Law 

– Not all jurisdictions recognize 
– Not commonly used in some jurisdictions 

Tax treatment can be unsettled 
– Many people do not want to give up control 
– Can be especially useful for 

Deferring Income tax 
Planning for Estate/Inheritance/Gift Tax 
purposes 
Addressing forced heirship rules 
Can provide protection if expropriation is 
a concern 
Useful in keeping assets exempt from 
new tax jurisdiction when migrating 
there 
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Offshore Financial Centers 
Traditional Benefits 
Political and Financial Stability 
Well developed financial institutions 
Privacy – But this is being eroded 
Protection against expropriation and loss 

Fraudulent Conveyance 
Enforcement of foreign judgments 
Most useful for foreign situs assets 

Reputational considerations 
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Life Insurance/Pensions 
Advantages 

Liquidity for business succession planning or estate tax liabilities 

Tax advantaged in many jurisdictions, but not all 

Investments grow free of income tax 

Loans against policy value 

Death benefits may be tax-free of income/death tax to recipients 

deductions for payment of premiums 

asset / creditor protection 

avoidance of probate / forced heirship 

Some jurisdictions provide no tax benefits or very different benefits  
Issues 

Abuse of life insurance has led many jurisdictions to narrow the definition of what qualifies as life insurance   

In some cases, benefits only available if the policy is purchased from a domestic insurer 

Pensions can provide similar benefits and are increasing in popularity 
Combine with Trusts/ Foundations 
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Marital Contracts / Waivers of Forced Heirship 

Marital law very overlooked area in wealth planning 

Community property large issue in LATAM and some U.S. states 

Common law marriage in some U.S. states 

 
Local law may limit ability to dispose of assets by will 

Marital contracts and foreign trusts and corporations in foreign financial centers are a 
common way of dealing with such issues 

Examples of jurisdictions that have no limits –US (by state, subject to spousal right of 
election), Singapore (for non-Muslims) and Hong Kong, all of which are common law 

Examples of countries with limits – Romania (part forced heirship) and Singapore (if 
Sharia law applies)       

9 
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Other Issues 

Succession planning 
 
Incapacity 
 
Validity of Wills 
 

Use of multiple wills 
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Families with U.S. 
Connections 

© 2018 Baker & McKenzie LLP 

The U.S. Impact on Multi-National Families 
Many multijurisdictional families have some contacts with U.S. 

U.S. rules hard to ignore 
U.S. Income Tax 

Citizens and resident aliens taxed on worldwide income 

Non-residents  
Taxed on U.S. business income 
Withholding tax on non-business investment income 

Anti-deferral rules for both corporations and trusts 
Transfer Tax (Gift and Estate) 

Citizens and residents taxed on worldwide assets 

Non-Citizens taxed on U.S. situs assets 
 

12 
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U.S. Trends 
Aggressively pushing greater transparency (although this may change under Trump) 

38,000 voluntary disclosures of overseas accounts since 2009  

$5.5 billion collected since inception of voluntary disclosure program 

FATCA (effective January 1, 2013) 

Arguably makes U.S. capital markets less attractive 

Making more difficult for U.S. persons with foreign bank accounts 

New account opening procedures and FATCA withholding from nonparticipating foreign financial institutions on US source 
fixed and determinable periodic income begins on July 1, 2014 

Push my conservatives legislators in the US to repeal 

US has not adopted the OECD’s common reporting standards (CRS) 

Arguably may make the US more attractive for non-US taxpayers 

Structures should not be set up in the US just to avoid CRS 
Recent tax legislation permanently lowered maximum corporate income tax rate to 21%, lowered maximum individual  income 
tax rate to 37 temporarily until 1 January 2026, and increased estate and gift exemption temporarily until 1 January 2026. 
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Background On US 
Wealth Transfer Laws 
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US Wealth Transfer Laws  

The manner in which property is transferred by gift during life and 
upon death is determined by the laws of each state.  Therefore, in 
essence there are 51 different legal systems for the transfer of 
wealth (since there are 50 states and the District of Columbia). 
All 50 states, with the exception of Louisiana, base their systems of 
wealth transfer on the common law handed down through English 
law. 
Under the laws of all states, during one’s lifetime a person is 
generally free to give away any or all of his or her property without 
any restrictions. 

15 
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US Wealth Transfer Laws (Cont’d.) 

Likewise, upon death a person is free to bequeath any or all of his 
or her property to anyone he or she desires, with one exception. 
The exception is that a spouse is entitled to elect to receive up to 
1/3 of the deceased spouse’s estate in most states (other than 
Georgia) if the spouse has been bequeathed less than 1/3. 
Children are not entitled to any inheritance. 
Therefore, with a will a person can disinherit his children and his 
spouse (other the spouse’s 1/3 right of election). 

16 
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US Wealth Transfer Laws (Cont’d.) 

If a person dies without a Will, state intestacy law will determine how property 
passes upon death (usually in some combination to spouse and children). 
All of the US states, including Louisiana, permit the transfer of assets to 
lifetime trusts or testamentary trusts (trusts created upon death under a Will) 
for the benefit of the creator of the trust or anyone else. 
Whether or not a decedent has a Will, prior to his or her assets passing to the 
beneficiaries or heirs, a separate “estate” will exist that is managed by a 
personal representative called an “administrator” (for intestate estates) or an 
“executor” (when there is a Will). 
Once the personal representative has paid all debts and marshalled all assets, 
he or she distributes the estate to the beneficiaries pursuant to intestacy law or 
the Will. 
Trusts can be revocable or irrevocable, can be created by agreement or under 
a Will, and are used for legitimate tax planning in the US pursuant to state and 
federal tax law. 
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US Wealth Transfer Laws (Cont’d.) 

Depending upon how property is titled under state law, 
it may avoid probate (i.e., it may avoid the need to pass 
under a Will upon death). Examples are: 
Jointly held real property or personal property  (e.g., 
joint tenants with rights of survivorship). 
Property that passes by beneficiary designation (e.g., 
life insurance, retirement accounts, “in trust for” 
accounts, etc.). 
Property held in trust. 

18 
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Background On US 
Income Tax 
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Income Subject to Income Tax 

US citizens, US permanent residents and non-US citizens who 
reside or spend a requisite number of days in the US are subject to 
US income tax on worldwide income. 
Non-US Resident/Non-US citizen (“NRNC”) subject to US income 
tax only on certain types of income from US sources and, to a 
limited extent, foreign source income connected with a U.S. trade 
or business. 
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Examples of US Source Income (non-ECI) 
Subject to US Income Tax for NRNC 

Interest, dividends, rents, salaries, wages, premiums, 
annuities, compensation, remuneration, emolument, and 
other fixed or determinable annual or periodic gains, 
profits, and income 
Certain gains from the sale or exchange of patents, 
copyrights, secret processes and formulas, goodwill, 
trademarks, trade brands, franchises, and other like 
property. 
Exceptions are bank deposits in the US and capital gains 
from US sources assets, which are not subject to income 
tax.  
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Individual Income Tax Rates 
37% rate on ordinary income over $600,000 for married US citizen or 
resident filing jointly, over $500,000 for single US citizen or resident, 
and over $300,000 for married US citizen or resident filing separately 
(10% to 35% for lower brackets) – Note that these rates revert to 
higher pre-2018 rates as of 1 January 2026.  
15% rate on capital gains of US citizen or resident if income is 
otherwise taxed at lower ordinary income rates.  
20% rate on capital gains of US citizen or resident if income is 
otherwise taxed at 37% rate. 
Additional 3.8% tax on net investment income. 
Income Tax Rate for NRNC – 30% 
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Non-US citizen treated as a Resident for U.S. 
Income Tax Purposes 

Non-US citizen treated as a resident for U.S. income tax 
purposes, if individual:  

Is lawfully admitted for permanent residence 
(receives green card); 
Qualifies under the substantial presence test; or 
Makes an election to be treated as a U.S. tax 
resident. 
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Substantial Presence Test 

Substantial presence test satisfied if: 

Non-US citizen present in the U.S. on at least 31 days during the calendar 
year; and 

Sum of the number of days on which such individual was present in the 
U.S. during the current year and the 2 preceding calendar years equals or 
exceeds 183 days.   

For purposes of 183 day test, each day in the 2nd preceding calendar 
year counts as 1/6 of a day, each day in the 1st preceding year counts 
as 1/3 of a day, and each day in the current year counts as a whole 
day.  
Cannot satisfy test if not present more than 121 days in any year.       

24 

498



29 May 2018 

13 

© 2018 Baker & McKenzie LLP 

Background On US 
Estate Tax & Gift Tax 

© 2018 Baker & McKenzie LLP 

 
Assets Subject to U.S. Estate and Gift Tax 
 

Persons who are U.S. citizens at the time of their death, or who are 
domiciled in the U.S. at the time of their death, are subject to U.S. 
estate tax on all of their worldwide property and receive a foreign 
death tax credit for any foreign death taxes. 
Persons who are U.S. citizens or who are domiciled in the U.S. are 
also subject to U.S. gift tax on lifetime gifts they make. There is no 
U.S. gift tax credit for foreign gift taxes paid unless allowed by 
treaty. 
Persons who are neither U.S. citizens nor domiciled in the U.S. at 
the time of their death (“NRNCs”) are subject to U.S. estate tax 
only on “U.S.-situs” property, with no credit for foreign death taxes 
paid. (foreign country will usually allow a credit against its death 
taxes for U.S. estate tax paid). 
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US Situs Property for NRNC Estate Tax  

Real property and tangible personal property (including 
cash, cars, furniture, jewelry, artwork, etc.) situated in 
the U.S.   
Shares of stock issued by a U.S. corporation.  
Subject to significant exceptions (set forth below), any 
debt obligation, the primary obligor of which is a U.S. 
person or the U.S., a state or any political subdivision of 
the U.S., or the District of Columbia, or any agency or 
instrumentality of any such government. 
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US Situs Property for NRNC Estate Tax (Cont’d.) 

Property gratuitously transferred by an NRNC decedent during life if  
(i) the NRNC decedent retained for life some type of possession, 
control, or enjoyment of said property or its income,  
(ii) said property was, on the date of the NRNC decedent’s death, 
subject to his or her right to revoke the transfer (or if such a power 
was relinquished by the NRNC decedent within three years of the 
date of his or her death), or  
(iii) the transferee must survive the NRNC decedent in order to 
possess the property and the decedent retained a right of reversion in 
the property, and the property so transferred was situated in the U.S. 
at the time of the transfer or at the time of the decedent’s death. 
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US Situs Property for NRNC Estate Tax (Cont’d.) 

An interest in a partnership, if the partnership does not qualify 
as a separate legal entity under the law of the jurisdiction where 
it was established or is dissolved on the death of one partner, 
and the underlying assets of the partnership are situated in the 
U.S., or if the partnership is a separate legal entity under the 
laws of the jurisdiction where it was established and it survives 
the death of a partner and the partnership carries out its 
business in the U.S. (However, this conclusion as to US situs 
property is subject to debate, as noted below). 
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Non-US Situs Property for NRNC Estate Tax 

Shares of stock issued by a foreign corporation. 
Deposits with persons carrying on the banking business, 
deposits or withdrawable accounts with a federal or state 
chartered savings institution (if the interest on such accounts 
is withdrawable on demand subject only to customary notice 
requirements), and amounts held by an insurance company 
under an agreement to pay interest thereon, as long as, in 
each case, the interest on such deposits or amounts is not 
effectively connected with the conduct of a trade or business 
in the U.S. by the recipient thereof.   
Deposits with a foreign branch of a domestic corporation or 
partnership engaged in the commercial banking business. 
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Non-US Situs Property for NRNC Estate Tax (Cont’d.) 

“Portfolio Debt Obligations”, as long as the decedent was an NRNC 
for income tax purposes.  Portfolio Debt Obligations are bonds, 
debentures, notes or other forms of debt which meet specific 
requirements, such as non-registered obligations available only to 
non U.S. persons or registered obligations if the payor is advised 
that the owner is not a U.S. person.  
Proceeds from a life insurance policy on the NRA decedent’s life. 
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Property of NRNC Subject to Gift Tax 

Persons who are neither U.S. citizens nor domiciled in the U.S. are 
also subject to U.S. gift tax on lifetime gifts of U.S.-situs property, but 
not gifts of intangible property (unless person is a US expatriate). 
Property which is not considered intangible property and is therefore 
subject to U.S. gift tax for NRNC includes: 

Real property situated within the U.S. 
Tangible personal property situated within the U.S. at the time of 
the gift.  
U.S. or foreign currency or cash situated within the U.S. at the 
time of the gift.   
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Property of NRNC Subject to Gift Tax (Cont’d.) 

- Property which is considered intangible personal property 
and is therefore not subject to U.S. gift tax for an NRNC: 

Shares of stock issued by a U.S. or foreign corporation.   
Debt obligations, including a bank deposit, the primary 
obligor of which is  a U.S. person, the U.S., a State, or 
any political subdivision thereof, the District of Columbia, 
or any agency or instrumentality of any such government.   
Interests in U.S. or foreign partnerships (although there is 
some debate on whether such interests are intangible 
personal property).   
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Estate and Gift Tax Exemptions  

US citizens and residents: 

Gift tax exemption exempts up to $11.18 million (indexed for inflation) of US 
person’s collective lifetime gifts from gift tax. 

Estate tax exemption exempts up to $11.18 million (indexed for inflation) of US 
person’s bequests at death from estate tax (if a portion of the gift tax 
exemption is used, the estate tax exemption is reduced by an equal amount).  

Portability - any portion of the exemption unused as of the death of a spouse is 
available for use by the surviving spouse during life or upon death as an 
addition to his or her exemption, if the estate of the deceased spouse makes 
an election.  

Note – Above exemption amounts revert to $5.6 million as of 1 January 2026. 
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Estate and Gift Tax Exemptions (Cont’d.) 

NRNCs 
The estate tax exemption for bequests at death for persons who are 
neither U.S. citizens nor domiciled in the U.S. is $60,000 (such persons 
do not receive a lifetime gift tax exemption).   
Portability provisions do not apply to NRNCs, even if their spouse was a 
US citizen. 
- Gift Tax Annual Exclusion - In addition to the estate and gift tax 

exemption, each taxpayer, whether or not he or she is a U.S. citizen or 
resident, can give up to $15,000 (indexed for inflation) a year ($30,000 
for a married couple together) to anyone in the world without paying 
US gift tax or using up any part of his or her exemption. 
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Estate and Gift Tax Marital Deduction 

Property passing to a spouse, outright or in certain types of trusts, 
is generally not subject to U.S. estate or gift tax because of the 
U.S. estate and gift tax “marital deduction.” 
Estate tax marital deduction is generally not allowed for property 
passing to a spouse who is not a U.S. citizen unless the spouse 
becomes a U.S. citizen before the estate tax return is filed or the 
property passes, instead, to a "qualified domestic trust” ("QDOT").   
In addition, the gift tax marital deduction is generally not allowed for 
property passing to a spouse who is not a U.S. citizen, except that 
a donor can give his or her non-U.S. citizen spouse up to $152,000 
per year (as indexed for inflation) without the imposition of any gift 
tax.  
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Estate Tax Exemption Portability 

37 

Effective for estates of those who die after 12/31/2010, “portability” 
enables surviving spouse to utilized deceased spousal unused exclusion 
(“DSUE”) amount if elected on deceased spouse’s estate tax return 
Estate of nonresident surviving spouse who is not a US citizen at the 
time of his or her death may not take into account the DSUE amount of 
a pre-deceased spouse, except as allowed under applicable treaty 
obligations of the US. 
If a surviving spouse becomes a US citizen after the death of his or her 
last deceased spouse, the DSUE amount of the surviving spouse’s last 
deceased spouse is available on the date the surviving spouse becomes 
a US citizen. 
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Estate Tax Exemption Portability (cont’d.) 

38 

When property passes from decedent for benefit of non-citizen surviving 
spouse in a qualified domestic trust (“QDOT”) (which is required to secure 
the unlimited marital deduction for non-citizen spouse), the estate tax that is 
due when distributions of principal are made from the QDOT or upon 
spouse’s death is determined by applying the estate tax rates in effect on 
the predeceased spouse’s death and any available credits of the 
predeceased spouse, including his or her unused exemption.  
Consequently, when a QDOT is created, the DSUE amount of the surviving 
spouse must be recalculated as distributions are made from the QDOT and 
on termination of the QDOT (usually when the surviving spouse becomes a 
US citizen or upon his or her death). 
If surviving spouse becomes a US citizen, the QDOT is no longer subject to 
estate tax and the DSUE amount is not adjusted any longer. 
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Domicile of Non-Citizen of US for Estate and 
Gift Taxes 

For purposes of the US estate and gift taxes, an non-citizen is 
considered a US resident for if he or she is domiciled in the US at 
the time of his  or her death or at the time of a gift.   
If a non-citizen enters the US for even a brief period of time, with 
no definite present intention of later leaving the US, he or she is 
deemed to be domiciled in the US and, therefore, is considered a 
US resident for estate and gift tax purposes.  
Thus, an alien may be considered an NRNC for estate tax 
purposes and a US resident for income tax purposes,  or vice 
versa, since the estate tax residency test is the more subjective 
domicile test just described, while the income tax residency test is 
met if the alien satisfies the objective day count test of the 
“substantial presence test” or holds a green card (discussed 
above). 
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Domicile of Non-Citizen of US for Estate and 
Gift Taxes (Cont’d.) 

The determination of domicile for estate and gift tax purposes is a 
factual issue that focuses on the following factors. (No one factor is 
determinative of whether non-citizen is domiciled in the US.  In each 
case all of the facts and circumstances are examined.): 
The length of time spent in the US and abroad and the amount of 
travel to and from the US and between other countries. 
The value and size of the donor’s or decedent’s homes and whether 
he or she owned or rented them. 
The locations of houses and other residences, since a house in a 
vacation area is less of an indication to remain indefinitely than in 
other areas. 
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Domicile of Non-Citizen of US for Estate and 
Gift Taxes (Cont’d.) 

The situs of valuable or meaningful tangible personal property. 

Where the non-citizen’s close friends and family are situated. 

The locales in which the non-citizen has religious and social affiliations or 
in which he or she partakes in civic affairs 

The locales in which the non-citizen’s business interests are situated 

Visa Status. 

The places where the non-citizen states he or she resides in legal 
documents. 

Whether the non-citizen spends time in a locale due to poor health, for 
pleasure, to avoid political problems, etc. 
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Domicile of Non-Citizen of US for Estate and 
Gift Taxes (Cont’d.) 

 

The jurisdiction where the alien is registered to vote. 
The jurisdiction that issued the alien’s driver’s license. 
Income tax filing status. 
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US Planning 
Considerations for 
NRNC 
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Intangibles Exception to Gift Tax 

An NRNC who owns intangible assets that will be subject to U.S. 
estate tax because the assets are situated in the U.S., such as 
shares of stock in U.S. corporations or interests in partnerships that 
carry on businesses in the U.S., should consider giving the assets 
away prior to his or her death, since the gift will not be subject to 
gift tax or estate tax due to the intangibles exception.   
This can be a particularly powerful tool for an NRNC who has a 
spouse or child who is a U.S. citizen.  
If this spouse or child over which the spouse or child does not have 
a general power of appointment, the assets in the trust should not 
be subject to gift tax or with respect to the spouse and child. 
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NRNC’s Investing in US Business or Real 
Property through Foreign Corporation 

Shares of stock that are given away or bequeathed at death will avoid US estate tax and gift tax.   
Prior to 2017 tax reform, the downside of this form of business ownership was that the income at 
the corporate level was subject to a 35% tax rate and then dividends were subject to a 30% rate 
when distributed (unless a lower treaty rate applies) so the double tax was quite cost prohibitive. 
Subsequent to 2017 tax reform, the income at the corporate level is subject to a 21% tax rate.  
Dividends are still subject to a 30% tax rate, but the lower corporate rate makes a corporate 
structure more attractive.  
In addition to US corporate income tax, a foreign corporation engaged (or treated as engaged) in 
a U.S. trade or business is subject to a 30% branch profits tax on earnings of the U.S. business 
that are deemed repatriated offshore.   
If a foreign corporation owns U.S. real property and sells that property it is subject to FIRPTA 
withholding and generally subject to branch profits tax.   
A foreign corporation is more attractive due to tax reform, but the double tax is still not always 
ideal. 
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NRNC Investing in US Business or Real Property 
through US Sub Corp of Foreign Corp 

Avoids gift and estate tax and the branch profits tax 
Lower 21% rate after tax reform makes the corporation more attractive, but 
there is still double tax when dividends are distributed. 
In addition, the entity may be considered a “personal holding company” 
(“PHC”). PHC rules are generally intended to prevent the avoidance of 
shareholder level taxes by the accumulation of certain types of earnings by 
certain closely-held corporations (this is beyond the scope of this outline).   
The downside of double taxation must be weighed against the possible 
estate tax if the underlying assets were owned through a partnership or 
limited liability company (although as discussed below there is a credible 
argument that a dual partnership  structure will avoid estate tax). 
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NRNCs Owning US Residential Real Estate 

Individual ownership – Will result in U.S. estate tax.  However, this 
can be mitigated if the NRNC acquires a life insurance policy that 
has a face value that will cover the estate tax. Life insurance 
policy is not included in the decedent NRNC’s estate.  Another 
possibility is to obtain a mortgage on the property for which the 
NRNC is not personally responsible, since, in such a case the 
entire mortgage is in effect deductible. 

Ownership through a corporation – See above. 
Ownership through a dual partnership structure – See below. 
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Owning U.S. Real Estate by NRNC Through 
Dual Partnership Structure 

Properly structured dual foreign/US partnership (see next slide) 
may qualify as exempt from US estate tax, although there is 
some debate on this (owning through a foreign corporation is 
more certain to shield form estate tax). 
Partnership structure results in one level of income tax, and 
tax on sale is at capital gains tax rate of 20%. 
Sale subject to U.S. income tax under FIRPTA. 
If taxpayer is willing to take some risk that partnership 
structure may attract estate tax, understanding that there is a 
credible argument that no estate tax will apply, this could be 
an ideal structure. 
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Owning U.S. Real Estate by NRNC –  
Foreign Partnership Option 

49 

Delaware  
L.P. 

LP LP 

BVI 
L.P. 

Non-U.S. 
Investor 

100% 

BVI Ltd. 
Company 

99.8% 

0.2% Taxed as 
Corporation 

Foreign Partnership- 
Should Provide U.S. 
Estate Tax Protection 

• 37% withholding tax 
on ordinary income 
• 20% withholding on  
long-term capital gains 
• 15% withholding tax on 
disposition of partnership 
interest under FIRPTA 

Other Investors 
Or BVI Ltd.  
Company 
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• Income tax 
• Corporate rate now 21% 
• Could rate go up if Congress changes 

hands? 
• Highest individual rate 37% 

• With pass-through deduction rate could be 
29.6% 

• Estate tax 
• Statutory certainty on situs for corporate 

blocker 
• Not ideal structure after US tax reform if shares 

will pass to US beneficiaries (see next two 
slides) 

Owning U.S. Real Estate by NRNC –  
Foreign Corporation Option 

US Corporation 

Non-US Corporation 

US real estate  

Non-US Investor 

100% 

100% 
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• Before repeal of 30-day rule 
• Check-the-box (CTB) election on foreign corporation within 30 days 

of NRNC’s death 
• No income inclusion 
• Preserved estate tax protection on settlor’s death 
• US beneficiaries do not have interest in CFC 

• After repeal of 30-day rule 
• CTB election results in income inclusion for US beneficiaries 

• Now what? 
• CTB on non-US corporation pre-death? Lose corporation protection 
• Manage estate tax exposure 
• What if two shareholders at time of CTB election? 

 
 

Owning U.S. Marketable Securities by NRNC with US Beneficiary –  
Foreign Corporation Option Before Tax Reform 

CFC 

US 
Individuals 

Non-US 

Non-US 
Trust 

Before NRNC’s 
Death After NRNC’s death 

US Securities US Securities 
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Owning U.S. Marketable Securities by NRNC with US Beneficiary –  
Options After Tax Reform 

BVI  

Non-US 
Trust  

Option 1 – Partnership 
Structure 

US Securities 

NRA2 

BVI 1 

Option 2 – Foreign 
Corporation Option  

US Securities 

BVI 1 

Non-US 
Securities 

Non-US 
Trust  CTB  

post-death 
CTB  

pre-death 

Option 3 – 
Corporation/Partnership Combo 

US Securities 

Non-US 
Trust 

BVI 3 

CTB  
post-death 

CTB  
pre-death 

BVI 1 BVI 2 
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Pre-immigration Planning Considerations  

Type of Visa – Green Card vs. Other 
Accelerate sale of appreciated assets/defer losses 
Step up basis of assets - Pre-immigration, either sell and re-purchase securities, or 
transferring assets to an offshore company and make a check the box election 
before becoming US income tax resident, which results in deemed liquidation 
Avoid Anti-Deferral Regimes 
Pre-Immigration Trusts – Self-settle trust in an asset protection jurisdiction (e.g. 
Delaware) and transfer assets to trust gift tax free; trust assets sheltered from US 
estate and gift taxes for settlor and future generations 
Put assets in Life Insurance / Deferred Variable Annuity 
Are foreign taxes creditable? 
Preparing for U.S. reporting requirements 
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U.S. Expatriation Tax Regime 

Exit tax on expatriation of covered expatriates 

Taxed as if sold assets on date of expatriation 

US recipient taxed on gifts/bequest from Covered Expatriate 

Gifts/bequests to foreign trust  
Not taxable at time made 
Tax imposed on distributions to U.S. persons attributable to gift 
Gifts/bequests subject to reporting even if no tax owed at time of 
gift 
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Definition of Covered Expatriate 

U.S. Citizen or Long-term resident (“LTR”) 

LTR:  Green card holder for 8 calendar years during 15-
year period before expatriation 
Meets one of following: 

Assets over $2,000,000  
Average annual income over threshold ($165,000 for 2018)  
Failure to certify compliant for 5 years preceding expatriation 
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US Estate and Gift Tax Treaties 
      56 
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Treaty Countries 

57 

The U.S. has estate tax treaties with the following countries: Australia, 
Austria, Denmark, Finland, France, Germany, Ireland, Italy, Japan, 
Netherlands, Norway, South Africa, Sweden, Switzerland, and the 
United Kingdom.   
Each of these treaties alters in some respect the rules discussed above 
with respect to the application of the estate and gift taxes to non-US 
persons who reside in these countries and should, therefore, be 
reviewed before rendering any estate or gift tax advice for such persons.   
By way of example, this discussion will focus on the estate and gift tax 
treaties between the U.S. and Austria, France, and Germany. 
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Domicile 

58 

 German Treaty: 
Person is deemed to be domiciled in the U.S. if he or she is a resident or citizen of the U.S., and he or 
she is deemed to be domiciled in Germany if he or she has domicile or habitual abode in Germany, or if 
he or she is deemed for other reasons to be subject to unlimited tax liability for the purposes of the 
German inheritance and gift tax. 
If the individual is deemed to be domiciled in both countries under the above rules, the treaty 
“tie-breaker” provisions will apply.  Under these rules, the individual will be deemed domiciled in 
country where he or she has a permanent home, or if he or she has a permanent home in both 
countries or neither country, in country where his or her personal and economic relations are the 
closest (“center of vital interests”).  If it cannot be determined where his or her center of vital 
interests is the closest, he or she will be deemed domiciled in country in which he or she has a 
habitual abode and if he or she has habitual abodes in both countries or neither country, he or 
she will be deemed to be domiciled in the country of which he or she is a citizen. 
Notwithstanding tie-breaker rules, if an individual, at the time of his or her death or at the time of 
making a gift was a citizen of Germany and not a citizen of the U.S. and is deemed to be 
domiciled in both countries, but has not been domiciled in the U.S. for more than 10 years, he or 
she will be deemed to be domiciled in Germany for purposes of the treaty.  After 10 years, the 
tie-breaker rules discussed above become applicable. 
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Domicile (cont’d.) 

59 

Austria Treaty: 
Person is deemed domiciled in the U.S. if he or she is a resident thereof 
under U.S. law and is deemed domiciled in Austria if he or she is a 
resident thereof for Austrian tax purposes. 
The Austrian treaty has tie-breaker rules similar to those of the German 
treaty. 
Unlike the German treaty, the Austrian treaty does not have a grace 
period during which a citizen of Austria is deemed to remain an Austrian 
resident even if he or she is domiciled in the U.S. 
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Domicile (cont’d.) 

60 

 French Treaty: 
Person is deemed domiciled in the U.S. or France according to the law 
of each country. 
The French treaty has tie-breaker rules similar to those of the German 
and  Austrian treaties. 
Notwithstanding the general tie-breaker rules, if an individual, at the time 
of his or her death or at the time of making a gift was a citizen of France 
and not a citizen of the U.S. and is deemed to be domiciled in both 
countries, but the individual has been domiciled in the U.S. for less than 
5 years out of the previous 7 years, he or she will be deemed to be 
domiciled in France if he or she had a clear intention to retain French 
domicile. 
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Property Subject to Estate Tax 

61 

German treaty – Real property and business property situated in the U.S. and owned by a 
German NRA and an interest owned by a German NRA in a  partnership that owns such 
property may be subjected to U.S. estate and gift tax.  Any other property of a German 
NRA, including cash, tangible personal property, and debt obligations situated in the U.S. 
and shares of stock in U.S. corporations may only be taxed by Germany. 
Austrian treaty -  Real property and business property situated in the U.S. and owned by 
an Austrian NRA may be subjected to U.S. estate and gift tax.  Any other property of an 
Austrian NRA including, perhaps, an interest in a partnership that owns U.S. residential 
real estate (the treaty is not completely clear on this issue) may only be taxed by Austria. 
French treaty – US Real property (including an interest in a partnership or in a 
corporation if 50% or more of the assets thereof consist of real property), US Business 
property, and tangible movable property situated in the US, unless for personal use. Any 
other property of a French NRA may only be taxed by France. 
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Deductions 

62 

Debts - Each of the treaties allows for direct deductions of certain debts that relate to the property that may be 
taxed by the U.S. 
Marital Deduction –  

Unlike the Austrian treaty, the German and French treaties provide that property of an non-resident/non-
citizen decedent or donor which may be taxed by the U.S. under the treaties and which passes to the 
decedent’s or donor’s spouse shall only be included in the taxable base to the extent its value exceeds 50% 
of all property that may be taxed by the U.S. 
 In addition, German and French treaties provide for a marital deduction (in addition to the 50% deduction) 
equal to the lesser of the property passing to the surviving spouse (after the 50% deduction) or the applicable 
exclusion amount in effect on the date of the decedent’s death ($11.18 million before 2026 and $5.6 million 
thereafter).   
For US $11.8 million exemption to apply, at the time of the decedent's death (i) the decedent must have been 
domiciled in either France/German or the US, or must have been a citizen of the US; (ii) decedent's surviving 
spouse must have been domiciled in the US or France/Germany; and (iii) if both the decedent and the 
decedent’s surviving spouse were domiciled in the US at the time of the decedent’s death, one or both must 
have been a citizen of France/Germany (key point here is that the couple can live in the US and benefit from 
this provision). 
This additional deduction is available only if the estate elects to forego the QDOT election. 
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Pro-rata Unified Credit 

63 

German and French treaties provide for an estate tax exemption of up to $11.18 
million through the end of 2025, and $5.6 million thereafter, rather than the $60,000 
exemption for non-resident/non-citizens who are not covered by the treaties. 
Exemption is based on the ratio of the US situs property (under the treaty) to 
worldwide property, so overall exemption may be less. 
Based on the marital deduction set forth above and the pro-rata treaty exemption, up 
to $ 22.36 million can now be left to a French or German citizen spouse by his or her 
US spouse, even if both reside in France/Germany, without the need for a QDOT. 
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V. Dealing with Governmental Clients

VI. Cybersecurity
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