7/15/2019

New York Court Watcher: Supreme Court: Ginsburg's Place Among Her Colleagues--A Voting Profile (Part 1)

New Post Design

Sign Out

Home About NYCW ‘

State Const'l Comm & Cooke Symposia

Author: Vin Bonventre

THE SEVEN: About the Court, By the Court - 2016 Cooke Symposium

(@BonventreVin Center for Judicial Process ‘ Int'l Law Studies

Alb L Rev ‘

2018 Cooke Symposium: Right to Die

SEARCH NYCW

Search|

INDEX

Ist Amendment
2nd Circuit
8th Amendment
9th Circuit

Abdus-
Salaam_Sheila

Abraham_Henry J

Abrahamson_Shirle
y
Actual Innocence

Affirmative Action

Affordable Care
Act

Alito_Samuel
Anti-terrorism
Auto Searches
Bansal Preeta
BBQ Trip
Benjamin_Liz
Bharara Preet
Blackmun_ Harry
Brandeis_Louis
Breitel_Charles
Brennan_William
Breyer Stephen
Bruno_Joe

Burger Warren
Bus Sweeps
California Chrome
Campaign Finance
Canine Sniffs
Cardona_Anthony
Cardozo_Benjamin

Charleston
Massacre

Church and State
Ciparick_Carmen
Civil Liability
CN SupCt

SUNDAY, FEBRUARY 22, 2009

Supreme Court: Ginsburg's Place Among Her Colleagues--
A Voting Profile (Part I)

With Justice Ruth Bader Ginsburg battling cancer for the second time in
several years, thoughts naturally go to the possibility of her leaving the
Court. More than that, what would the Court be losing if she left? What
has her record been? How has she sided on the issues? Which Justices
has she been aligned with? Which Justices has she opposed? How
frequently has she been on the winning side? How often has she taken
issue with the majority? In short, how has she been voting, and where
does it place her within the Court?

A series of posts on the New York Court Watcher has been examining
the record of the Court and of the individual Justices in the "defining
decisions" of the Court's last term--i.e., Fall '07 to Spring '08. As
explained previously, these are 15 particularly revealing decisions from
last term. (For a discussion of these decisions, see Supreme Court's
2007-08 Term: The Defining Decisions (Intro), September 11, 2008, as
well as GRAPH-ic Total Recap - Supreme Court's 2007-08 Term: The
Defining Decisions (Discrimination+Cultural IssuestLaw &
Order+Political Process), Nov. 26, 2008, and the several preceding
posts in that series which are cited therein.)

In this post, the first of 2 parts (or maybe 3), we'll look at Ginsburg's
record in these "defining decisions." Her record is pretty clear. Where
she stands on the issues and where she fits within the Court is pretty
straightforward.

First, on the 15 "defining decisions" as a whole, the following graph
depicts her "liberal/conservative" voting record, and her position within
the Court's ideological spectrum. Specifically, it depicts the frequency--
in terms of percentage of the 15 cases--in which Ginsburg and each of
her colleagues voted for the liberal and conservative positions
respectively.

GRAPH 1: Justice Ginsburg
Discrimination + Cultural Issues + Law & Order + Political Process Decisions

(click to enlarge)
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Justice Ginsburg: Defining Decisions, '07-'08
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As is plain from Graph 1, Ginsburg's voting record is considerably more
liberal than that of the Court as a whole (i.e., the Court's decisional
record) and, in fact, considerably more liberal than the records of most
of her colleagues. Justice David Souter's voting was the closest to hers,
followed by Justices Stephen Breyer and John Paul Stevens. Together,
those 4 comprise the Court's liberal wing. Ginsburg's record places her
well within that wing and, indeed, at its most liberal end. Viewed from a
different perspective, her record is the diametrical opposite of that of
Justices Clarence Thomas and Antonin Scalia, who are at the most
conservative end of the Court's ideological spectrum. (For more
discussion on the records of all the Justices in the "defining decisions"
as a whole, see GRAPH-ic Total Recap - Supreme Court's 2007-08
Term: The Defining Decisions (Discrimination+Cultural IssuestLaw &
Order+Political Process), Nov. 26, 2008.)

Not surprisingly--almost, necessarily--Ginsburg's record in each of the 4
different categories within the "defining decisions" is also quite liberal.
The first category, anti-discrimination cases (i.e., cases in which the
Court resolved a claim of some form of illegal discrimination), there
were 4 decisions. The following graph depicts how Ginsburg and each
of her colleagues voted. Specifically, it depicts the number of cases, out
of the 4, in which Ginsburg and each of her colleagues took the liberal
and conservative positions, respectively (i.e., voted in favor or against
the party complaining of discrimination.)

GRAPH 2: Justice Ginsburg
(Anti-)Discrimination Decisions
(click to enlarge)

Justice Ginsburg: Defining Decisions, '07-'08
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As shown in Graph 2, Ginsburg sided with the discrimination claimant
in all of the 4 cases. She was joined by most of her colleagues. Her anti-
discrimination voting record does, however, distinguish her most
strikingly from Thomas and Scalia. While she always voted to sustain
the discrimination claim, they never did. (For more discussion on these
anti-discrimination cases and the Justices' voting, see Supreme Court's
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2007-08 Term: The Defining Decisions (Part 1: Discrimination),
September 16, 2008.)

In the "cultural issues" cases, Ginsburg's record was similarly 100%
liberal. Whether guns, the death penalty, Gitmo detainees or the other
issues which the Court confronted in these 5 "defining decisions,"
Ginsburg took the position favored by political liberals each time.

GRAPH 3: Justice Ginsburg
Cultural Issues Decisions
(click to enlarge)

Justice Ginsburg: Defining Decisions, "07-'08
Cultural Issues
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While Souter voted with Ginsburg every time, and Breyer nearly so, her
diametrical opposites again were Thomas and Scalia. She and they took
the opposing positions in each of the 5 cases. Her position on these
"cultural issues" was also opposed by Chief Justice John Roberts and
Justice Samuel Alito to virtually the same extent. (For a fuller
discussion on these "cultural issues" cases and the Justices' voting, see
Supreme Court's 2007-08 Term: The Defining Decisions (Part 2:
Cultural Issues), Sept. 20, 2008.)

In the "law and "order" cases, Ginsburg again had the Court's most
liberal voting record. There were 6 cases in this category: 1 was also an
anti-discrimination case (race-based jury selection), 2 were also
"cultural issues" cases (death penalty cases), and 3 were exclusive to
law and order.

GRAPH 4: Justice Ginsburg
Law & Order Decisions
(click to enlarge)

Justice Ginsburg: Defining Decisions, '07-'08
Law and Order

W Pro-Accused
M Pro-Prosecution

Number of Decisions

As depicted in Graph 4, Ginsburg sided with the accused, voting for the
position more favorable to the rights of the accused, more frequently
than any of her colleagues. She did so in every case but one. And in that
case, she actually took issue with the position adopted by the Court and,
in a separate concurring opinion, argued for one that was less pro-
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New York Court Watcher: Supreme Court: Ginsburg's Place Among Her Colleagues--A Voting Profile (Part 1)

prosecution. Souter's voting record was, again, most similar to hers.
Thomas's 100% pro-prosecution record was at the Court's opposite
extreme from Ginsburg's. Alito's, Scalia's, and Roberts's records, though
slightly less pro-prosecution than Thomas's, were also at the opposite
end of the Court's spectrum from Ginsburg. (For more discussion of
these "law and order" cases and the Justices' voting, see Supreme
Court's 2007-08 Term: The Defining Decisions (Part 3: Law & Order
[nifty graph included!]), Oct. 14, 2008.)

In the 3 "political process" cases (campaign spending, judicial selection,
and voter ID), Ginsburg shared the Court's most liberal record with
Souter and Breyer. In 2 of those cases (campaign spending and voter
ID), she voted for the politically liberal position.

GRAPH 5: Justice Ginsburg
Political Process Decisions
(click to enlarge)
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As shown in Graph 5, Ginsburg's record contrasted most sharply with
that of Thomas, Alito and Scalia. She voted the opposite of them in 2 of
the 3 cases. They had taken the politically conservative position in all 3
cases. (For more discussion on the "political process" cases and the
Justices' voting, see Supreme Court's 2007-08 Term: The Defining
Decisions (Part 4: Political Process), Nov. 8, 2008.)

Now let's add up all the cases--all the "defining decisions." Here's how
Ginsburg's cumulative voting record in the 15 cases looks, and how her
record contrasts with that of her colleagues and the Court's decisional
record.

GRAPH 6: Justice Ginsburg's Record
Voting Record in 15 "Defining Decisions"

(click to enlarge)

Justice Ginsburg: Defining Decisions, "07-'08

Voting on Ant-Discrimination + Cultural fesives + Law & Ovder + Political Process

| mLiberal

B Conservative

Number of Decisions

Cowt GHSBG  Seuter  Brever  Stew  Meon Beberls Al Seads Them

JUSTICES jvoting on anti ciscrin

Again--hopefully the repetition has not become ad nauseam--Ginsburg's
voting record is the most liberal on the Court. It is not as liberal as
Thomas's or Scalia's are conservative. But like those two, her record
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New York Court Watcher: Supreme Court: Ginsburg's Place Among Her Colleagues--A Voting Profile (Part 1)

places her at one end of the Court's ideological spectrum. As her voting
in the 15 "defining decisions" cases strongly suggests--both in total and
in the 4 individual categories of cases--she has simply been the most
consistent liberal on the Court.

If Ginsburg's medical condition should cause her to leave the Court
[Every decent human being, of course, hopes that she recuperates fully
and does well for a long long time.], it will have lost its most reliable
liberal vote. It's most consistent vote on the opposite side of the Court's
political spectrum from Thomas and Scalia--as well as their frequent
allies, Roberts and Alito. The vote most often taking issue with the
Court's generally politically conservative jurisprudence.

Presumably, if President Obama had to replace Ginsburg, he would
choose an appointee with liberal bona fides. He's not going to appoint a
conservative. Anything is possible, but that is most unlikely. On the
other hand, there is no guarantee that his appointee would remain a
liberal on the Court. Presidents have been known to be mightily
disappointed--even fooled. (See Bush 41 appointing Souter.)

So nothing is a sure bet. But one thing is pretty sure. Ginsburg has a
track record. It's liberal. There is no indication she is changing. Indeed,
there is every indication that her voting is pretty liberal across the board
and can be counted on to be so in most "hot button," controversial,
ideologically and politically charged cases. That may be a good or bad
thing depending on the beholder's own ideological and political
perspective. But as long as Ginsburg remains on the Court, it is a pretty
clear and reliable thing.

In the next post, we'll look at Ginsburg's voting alignments among the
Justices and her frequency in the Court's majority and dissent.
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